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State of Maharashtra,

mbai — 400 032.

7  Unio @l" ough the Ministry of
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an, CGO Complex, Lodhi Road,

8 ' Antony Lara Enviro Solutions Pvt.
Ltd. 515, Maria Plaza, Pokharan Road,
Thane, Maharashtra — 400 601. .... Respondents

Mr. S. U. Kamdar, Senior Advocate with Ms. Komal Punjabi i/b Mr. U.
H. Kedar for the petitioner.

Ms. Gayatri Singh, Senior Advocate with Mr. Zaman Ali for respondent
nos. 2 and 3.

Mrs. S. U. Deshmukh with Ms. Rupali Dixit for respondent no.5-
MCZMA.

Mr. B. H. Mehta with Mr. J. S. Saluja, AGP for the respondent-State.
Mr. M. M. Chuniwala with Mr. D. R. Shah for respondent no.7.

Mr. Saket Mone with Mr. Subit Chakrabarty and Mr. Vishesh Kalra I/b
Vidhi Partners for respondent no.8.
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CORAM: D. H. WAGHELA, C. J. AND &
M. S. SONAK, J.
Date of Reserving the Judgment :

Date of Pronouncing the Judgment : 1 016

JUDGMENT: ( Per M. S. SONAK, J.)

The challenge in this petition is.to order dated 4 November
2013 made by the Ministry of Envi and Forest (MoEF) to the
&

extent it directs the demoliti

d% und wall within the Coastal

Regulation Zone (CRZ and the area affected by the mangroves,
whilst granting liberty to replace the same with live/barbed wire fencing

with vegetative-eover (the impugned directions).

. |!:: present petition concerns the solid waste management project

(said project) established and operated at Kanjur Marg, Mumbai (said
site). The MoEF has granted environmental clearance (EC) dated 17
March 2009 to enable the petitioner-Municipal Corporation of Greater
Mumbai (MCGM) to establish and operate the said project at the said
site subject to the terms and conditions set out in the EC dated 17 March

20009.
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3. VANASHAKTI, a Non Governmental Organization (NGO) andg&
one Mangesh Sangle instituted Public Interest Litigation P%(,%
No.131/2012 and PIL No.1/2013, respectively) to challenge the

dated 17 March 2009 or in the alternate, to enforce stri

conditions of the EC dated 17 March 2009, if t

proceed.

4. In pursuance of certai

terms nditions of the EC dated 17 March 2009. The MCGM was
rected to maintain 'status quo ante' at the said site since prima

acie breaches were evident.

5. The MCGM filed detailed response to the show cause notice dated
25 July 2013 and was also offered personal hearing in the matter. By
order dated 4 November 2013, the MoEF disposed off the show cause

notice dated 25 July 2013 by issuing several directions under Section 5
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of the Environmental (Protection) Act, 1986 (EPA). The MCGM claims&
that all the directions contained in the order dated 4 November Oi&
(except the impugned directions concerning demolition of compou

wall constructed in the CRZ area), have been complied by the
MCGM. In the present petition, we are really not concerned with the

issue as to whether the directions contained in the order dated 4

&@S) have been complied

F.and the Maharashtra Coastal

November 2013 (except the impugne

with or not. That is a matter for the
Zone Management Authority A) to independently consider. In

this petition however, we are concerned with the legality and the validity

of the impugned directions contained in the order dated 4 November

2013 mad

At’this stage, it would be appropriate to clarify that the present
etition, as filed, had challenged interim orders dated 15 January 2014, 6
February 2014 and 12 February 2014 made by National Green Tribunal
(NGT) in Appeal No.1/2014 instituted by VANASHAKTI, questioning
the order dated 4 November 2013 to the extent that the said order had not
directed the revocation of EC dated 17 March 2009. It was the case of
VANASHAKTI that the breaches on the part of MCGM were of such

magnitude that nothing short of revocation of the EC dated 17 March
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2009 might suffice. Accordingly, the MCGM in the present petition had&
challenged not only the order dated 4 November 2013 made by og&

but also the aforesaid interim orders made by the NGT in

P
No.1/2014 instituted by VANASHAKTI. The resp tho is
ope

the contractor engaged by MCGM for establishing ing the said

project at the said site had also instituted Writ Petition No.3836/2014, to

challenge the said interim orders made@}? in Appeal No.1/2014.

&

7. The learned Counsel XM and the respondent no.8 have

however, made a statement, that Appeal No.1/2014 instituted by
VANASHAKTI before the NGT no longer survives and consequently,
the interi ed 15 January 2014, 6 February 2014 and 12

Fel are no longer operational. In fact, the learned Counsel for

} (0
espondent no.8, on basis of instructions from respondent no.8 applied

or‘and was granted leave to withdraw the Writ Petition No0.3836/2014.
The learned Counsel for MCGM, therefore, made it clear that the
challenge which survives in the present petition is only to the impugned
directions for demolition of compound wall, which extends into the area

classified as CRZ and the area affected by mangroves at the said site.

8. Mr. S.U. Kamdar, the learned Senior Advocate for MCGM has

made the following submissions in support of the present petition:-
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(A) That, upon true and correct interpretation of Environment
Impact Assessment (EIA) notification dated 14 September 2006 1 ug&

by MoEEF, the construction of compound wall undertaken by the G

in the year 2010 did not even require any approval EF or

any State Agency under the provisions of the EPA. r. Kamdar

submitted that the impugned directions, which order the demolition of
the compound wall on the ground that @mction was undertaken
by the MCGM without prior<a phe MOEF, is a direction in
excess of jurisdiction VG@E ;

(B) In the alternate, Mr. Kamdar submitted that the construction

d wall was in fact approved by the MoEF under the EC

of such comp

dated 17 March, 2009, either expressly or in any case impliedly. In this

reg@wlmdar made reference to the following:

1) Clause 5(i1) of EC dated 17 March 2009, which expressly
ermits providing of allied facilities such as roads, conveying systems in
the CRZ area. Mr. Kamdar contended that the construction of a

compound wall is nothing but an "allied facility";

(i1) Clause 3.7.1 of the project report submitted by the consultant
of the MCGM at the stage of consideration of application for EC, very

clearly refers to the construction of compound wall to protect the entire
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site; g&
(111)) The minutes of the public hearing held on 8 June @
which, it was clarified that a compound wall will be c@: 0

meeting of the

provide security and prevent encroachment at the sai

(iv) Clause 3.19(x) of the minutes of the 6

Expert Appraisal Committee of the in re development records

that all issues raised at public heari beaddressed to by the MCGM
&

and necessary provisions % ose shall be made in the

Environment Management Plan (EMP).

(C) The impugned directions are vitiated by non application of
mind, inas as it\refers to annexure III to CRZ notification 2011,
whi %\/en in existence when EC dated 17 March 2009 was

ed\for the said project at the said site. In any case, Mr. Kamdar
submitted that annexure III provides for guidelines for development of
beach resorts and hotel in designated areas of CRZ III. In the present
case, Mr. Kamdar points out, that said project was neither a hotel nor a
beach resort and therefore there was no question of applicability of
annexure III. Mr. Kamdar also pointed out that in the present case, the

area in question has been classified as CRZ II and not CRZ III and that

this is an additional reason as to why annexure III was not at all attracted
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to the facts and circumstances of the present case. g&
(D) Mr. Kamdar submitted that the CRZ notification of @
since been replaced by the CRZ notification of 2011. e r
notification expressly permits setting up of soli aste@ement
project in CRZ area, except those areas classified as Mr. Kamdar
submitted that the State Government has already issued "in principle
approval” for setting up solid was ement project even upon

ccording to him, is evident

ing of the MCZMA held on 5 January

ersons and stray animals. Mr. Kamdar submitted that the construction
the compound wall, in the facts and circumstances of the present case,
must be construed as compliance with the provisions contained in Rule

12 of the MSW Rules.

(E) Finally, Mr. Kamdar submitted that the MCGM is a public
authority which has set up the said project for the benefit of the public.
In such circumstances, Mr. Kamdar contended that the impugned

directions may be quashed and appropriate directions be issued to the
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MOoEF and the MCZMA to consider MCGM's pending representations&
for retention/regularization of the compound wall. In fact, Mr. K é&
contended that there is material on record which suggests t
authorities are already considering such representati T @r zation

upon terms favourable to the MCGM. In this regard, reference was

made to the minutes of the 110" meeting of the MCZMA held on 15"
Xned Counsel for respondent no.7

ions made by Mr. Kamdar and submitted

and 16™ October 2015.

0. Mr. M.M. Chuni
(MoEF) countered the subm
that there is no ground whatsoever made out by the MCGM justifying

interferen the impugned directions for demolition of the

com &‘ all 'unauthorisedly erected by the MCGM in areas classified

and areas affected by mangroves. Mr. Chuniwala submitted that
rom out of the total site area of 141.77 ha, EC dated 17 March 2009 had
cleared area of only 65.96 ha, which was neither classified as CRZ nor
affected by mangroves. Mr. Chuniwala submitted that the MCGM by
constructing the compound wall in areas classified as CRZ or areas
affected by mangroves, has not only breached the terms and conditions
of the EC dated 17 March 2009 but further, such unauthorised

construction, which has destroyed and has the potential to destroy
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ecologically sensitive areas, constitutes breach of the CRZ notiﬁcation&

and the EPA. Mr. Chuniwala submitted that such wunauth isg&
@

constructions are impermissible in areas classified as CRZ a

f any

. Chuniwala

affected by mangroves and therefore, there is

retention or regularization as proposed by the MC
submitted that the impugned directions are based upon the reports
submitted by experts and after considera of the explanation
submitted by the MCGM, which @ ound to be satisfactory. Mr.
Chuniwala submitted that th ned directions were preceded by
compliance with principles atural justice and fair play and further all

relevant considerations have been taken into account before the issuance

of the sam@

0. s. S.U. Deshmukh, the learned Counsel for respondent no.5
ZMA) submitted that the construction of the compound wall by the
MCGM within the areas affected by CRZ notification or the areas
affected by the mangroves was without any approval from the MoEF and
even otherwise illegal and unauthorised. Mrs. Deshmukh submitted that
such construction is not even permissible in CRZ areas or areas affected
by mangroves and reference to annexure III to CRZ notification 2011,

was only to illustrate that even where construction of hotels or beach
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resorts is permitted in certain designated CRZ areas, construction o
compound wall is not permissible. All that is permissible is live/b bg&
wire fencing with vegetative cover.  Mrs. Deshmukh therefore;
submitted that there is no proposal for taking in fion the
MCGM's representation for regularlzatlon/retentl@ compound
wall at the said site, particularly, since the same is not even permissible

under the CRZ notifications.
&
11. Mr. B.M. Mehta,.the %Counsel for the State Government

submitted that the compound wall constructed by the MCGM within

CRZ area and the area affected by mangroves is illegal and unauthorised
and, there{@gjm gned directions may not be interfered with.

he rival contentions now fall for our determination.

13. The record indicates that the MCGM, prior to taking up the said
site at Kanjur Marg, was dumping solid waste in Chincholi Bundar Area.
In a PIL instituted by the Residents' Association of Chincholi Bunder
Area, this Court issued certain directions in the matter of such dumping,

after noticing that such dumping by the MCGM was in breach of
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was ultimatelyg&

taken up by the Hon'ble Supreme Court in SLP (Civil) No.18717/20 1&

14. On 21/11/2003, the Hon'ble Supreme Court

of Residents' Association of Chincholi Bunde

made the following order :

NS

::: Uploaded on
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The matter relates m of a

dumping ground.
locality of th
filed a petit
dumping

ng that the
aterials bio-medical

alleging that the continuance of
ing ground in that area would
erious problem to the local

he
=
tizens. In this SLP the order passed by

the High Court of Bombay dated
31.7.2003 is challenged and when the
matter came up for consideration, parties
on all sides explored the possibility of
alternative dumping ground for the
respondent Municipal Corporation. The
Municipal Commissioner of Municipal
Corporation of Greater Mumbai and the
Chief Secretary of the State of
Maharashtra jointly filed an affidavit
dated 26" August 2002. In the affidavit it
is stated :-

“In the said meeting the Collector, M.
S.D. of the Govt. of Maharashtra pointed
out that the Salt Plan Land bearing
survey No. 275(pt) situated at Village

I a@d case
r ea’'V/s MCGM
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Kanjur, eastern suburbs admeasuring
about 283 hectares is vacant and free
from encumbrances and therefore the
said land can be used for landfill
purpose. Out of the said 283 hectares of
the said land, 141.77 hectares is free from
CRZ-1, as shown in the plan by red co

dotted line. The said land admeasuring
141.77 hectares in equal proportion- is
required to be shared by the Govt.

Maharashtra and Govt. of India. Hereto

annexed a copy of the sdi showing
the details of the land bea survey no.
275 (py) village Kanjur u [ as the

%:‘ location of
% 0sea

landfill site

ost by Govt. of Maharashtra for
said land as a landfill site.

The remaining 50% of the plot of land
admeasuring 141.77 hectares bearing
survey No. 275(pt) which is required to
be shared by the Govt. of India, cannot be
used by the Govt. of India for
development purpose as the same would
be in the vicinity of the proposed landfill
site, thus, the MCGM will have 141.77
hectares of land as a land(fill sites.”

The Govt. of Maharashtra to hand over
the 50% of the land admeasuring
141.77 hectares bearing survey No. 275
(pt) within a period of 3 months from
today to the Municipal Corporation of
Greater Mumbai and on completion of
all the formalities regarding transfer are

WP No.1720/2014

over the said land be used as dumping
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subject to strict observance of law__

relating pollution and present dumping

ground which is continuing at Chincholi &
Bunder Area shall be discontinued.

The SLPs are disposed off.”

(emphasis supplie@
15. The State Government, in pursuance of the aforesaid > handed

over to MCGM the Kanjur Marg site admeasuring 1 41.77 ha for

establishing and operating the said praject. e MCGM was therefore

permitted to establish and operate roject at the said site subject
&

however to "strict observan ting to pollution” as was made

quite clear by the Hon'b reme Court in its aforesaid order dated 21

November 2003.

16. The lied for and was granted EC dated 17 March 2009
by th @ EC specifically notes that whilst the total area of the

W .77 ha, 52.5 ha, falls under CRZ III and 20.76 ha 1s affected
by mangroves. Accordingly, the EC dated 17 March 2009, makes it
quite clear that the said project can be set up and operated only upon the
balance areca of 65.96 ha. Clause 5 of the EC dated 17 March 2009, in
terms provides that the composting plant/landfill facilities must be
located outside the CRZ areas whilst other allied facilities such as roads

and conveying systems can be located in the CRZ area. Special

directions were also issued for protection of mangroves at the site.
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17.  The MCGM has awarded the contract for setting up and operating
the said project at the said site to M/s. Anthony Lara Enviro Sol ic&

Pvt. Ltd., the respondent no.8 herein. The contractor, in pursuance

'd at the

respondent no.8§ makes commercial profits, from out of treatment of

such contract has actually established and operates t

said site. The learned Counsel for respondent

solid waste whilst at the same time disc ing functions, which are in

public interest. The record also ind hat the respondent no.8, who
has actually established.and ates the said project at the said site

undertakes such activities u commercial basis.

I’ Nos.131/2012 and 1/2013, alleging inter alia that the EC dated 17
@ March 2009 was wrongly issued by the MoEF and in any case, the
MCGM and its contractor had set up and were operating the said project
in total breach of the terms and conditions subject to which the EC dated

17 March 2009 came to be i1ssued.

19. This Court, in the aforesaid PILs issued certain directions, in

pursuance of which the MCZMA deputed a team of experts to visit the

;21 Uploaded on - 10/06/2016 ::: Downloaded on - 13/06/2016 12:20:44 :::



17
WP No.1720/2014

site and prepare a report. Based upon such site visit, the MCZMA filed
its report in the said public interest litigations. The Mahar hﬁ‘\r%
Pollution Control Board (MPCB) also filed its affidavit in the. pub

a in the

the 1ssues

interest litigations. This Court, on 10 May 2013,

said public interest litigations, which has some be
raised in the present petition.  Therefore, reference to certain
observations and directions in the order-dated\}0 May 2013 would be

appropriate. The same read thus:

“7. The issu ourt is primarily in regard
to whether there\is a breach on the part of the
Municipal Corporation in complying with the terms of
the environmental clearance that was granted by the
MOEF on 17 March 2009.

harashtra Coastal Zone Management
ity (MCZMA) deputed a team of experts to visit
e site on 27 April 2013. This exercise was initiated
n a complaint that (i) there was a violation of the
conditions contained in MOEF's permission dated 17
March 2009; (ii) there was a destruction of wetlands
on a massive scale by MCGM outside the permitted 65
hectares area; (iii) there was a destruction of
mangroves. When the petitions initially came up before
the Court the Learned Counsel for the Municipal
Corporation was allowed an adjournment as sought to
enable the Municipal Corporation to consider and
respond to the report of the MCZMA. This exercise
has been carried out and the Court has heard the
submissions urged by the Municipal Corporation on
the Report extensively. An affidavit has also been filed
by the Maharashtra Pollution Control Board on 2
April 2013 in these proceedings.

9. Now, it will be necessary to consider the contents
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of the affidavit filed by the MPCB and the report of the
Experts' Committee of MCZMA, both these authorities
being expert statutory bodies set up by the State &
Government. The affidavit filed by the MPCB inter

alia highlights the following aspects :-

(i) Though it is obligatory on the Municipa
Corporation to collect the segregated MS
segregated waste is being received
processing site.

(ii) In the absence of proper Segregatzon and scientific
disposal of inert material been mixed with

the solid waste taken to the bi nd composting
has been reported

complaints have ot only in respect of
also in respect of
disposal of leachate into the
ientific collection, treatment and
of municipal solid waste, giving rise to
ollution of the environment; (iii) Non-
ble inert waste, residues of waste
nit and pre-processing rejects are being
at the BLF Cell, in violation of the

conditions stipulated in the authorisation;
) Though the operator of the facility — M/s Antony
ara Enviro Solutions Pvt. Ltd. was directed to make

available the details of the buffer zone around the
landfill site, this was not made available;

@ (v) The operator of the facility has not taken any

effective steps to cover the site with soil;

(vi) At the time of the visit on 12 November 2012
untreated leachate was being discharged through a
bypass arrangement in the nearby area;

(vii) Though the permission granted by the MOEF
was for construction of the MSW Processing Facility
involving Windrows Composting for processing 4000
TPD, MCGM is providing a composting facility for
3000 MT per day by bio-reactor landfill without
environmental clearance. Out of 7 cells, only one cell
is in progress and a trial cell was in operation;

(viii) The data collected between June, July and
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August 2012 reveals that parameters inter alia of
mercury, iron, total hardness, chlorides and TDS etc.
are exceeding the parameters prescribed as per &
monitoring done in respect of nearby borewells. Th
Statutory authority incharge of the prevention o
pollution has found serious violations. MPCB has
noted serious environmental hazards. @
The report which has been submiftted b
MCZMA highlights following aspects :-
e

he
(i) Though the permission granted by th was
for processing 4000 TPD waste by windrow

composting, MCGM has ad. ernate technology
of 3000 TPD waste process by~ bio-reactor and
1000 TPD waste processi indrow composting

al Pollution Control
en submitted to the

tide line. The compound wall has been
around the area of 86 hectares;

it the compound wall, there are two
' v@’; e patches. One of those mangrove patches is

highly degraded and the mangroves are either dying
cut. The flushing of tidal waters to this patch is
blocked by the wall and insufficient culverts. There

are only three culverts with just 1.2 mtr. diameter for
tidal flushing. This is a major cause for degradation

of mangroves.
(iv) The second site of mangroves is however found
to be flourishing due to proper influx of tidal waters

through 15 properly placed culverts;

(v) Along the compound wall, there is a good tarred
road of about 10 m. width. However, the entire road
length is now being widened by reclaiming the rest of
the CRZ and mangrove buffer zone area. The
dumpers were carrying soil at site and in this process,
the sides of the wetlands and mangroves are also
getting filled up. The Committee did not find any
necessity for further widening of the road for
functioning of the project.
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The conclusions of the report of MCZMA are @

inter alia as under .-
“(a) Dumping / filling activity by soil was going o
beyond the 65 ha of land allotted for the project. The
reclamation is rampant (and the only operati

present) and the main function of MSW proc

and landfill has taken a back seat. Due to dumpin

filling, the wetland is being reclaimed a angroves
patches at some location are seen being a

(b) Due to less no. of culverts at one of the mangrove
patches the influx of ter was found
insufficient for the suwival’?ﬁ@ve& Moreover,

the diameter of the pipe e culverts of both the

144 {
§arryin g less volume

mangroves patches See
of tidal water, therei
allow sufficient tid

stage, it would be necessary to note that

] 131 of 2012, an ad-interim order was passed on
November 2012. This was vacated by a Division
Bench of this Court on 22 November 2012. In a

Special Leave Petition filed against the order of the
Division Bench dated 22 November 2012, the Supreme

@ Court by an order dated 22 February 2013 directed

that while the SLP is dismissed, this would not
preclude the petitioners from making a fresh
application for interim relief before this Court in the
changed circumstances.

10.  In a separate batch of writ petitions filed in
public interest relating to the disposal of the Municipal
Solid Waste, a Division Bench of this Court issued
directions on 2 April 2013 in pursuance of minutes of
the order which were tendered before the Court on a
joint meting that was convened inter alia of all the
agencies of the State and Municipal Corporations
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including MCGM. The minutes of order inter alia
contain a stipulation in clause 10 that all dumping
sites which do not comply with the MSW Rules and &
other governing applicable laws and the direction

and sites which are not designated as per Rules shal

be discontinued and closed within a period of,

months or on acquisition of a new site e
earlier.

11.  During the course of hearing, lear enior
Counsel appearing on behalf of the Municipal
Corporation has submitted ). The Municipal

site of the p s in CRZ IIl of the CRZ
Notification of 1 CRZ 11l does not form part of the
Coastal . Regulation Zone; (iii) The Municipal
Corporation was granted permission by the Central
' ontrol Board and by the Maharashtra

tion Control Board for adoption of bioreactor
ology but in view of the affidavit filed by

a
an application has now been made to the

< 2
(iv) The Municipal Corporation is ready and willing to

OEF for clearance which is still to be disposed of;
ensure that in the course of carrying out the project,
no dumping shall take place on wetlands / mangroves
and that the culverts are widened and regularly
maintained so as to obviate a danger to the
environment;, (v) The Municipal Corporation has
moved the State Government for leasing out an
additional area belonging to the Corporation on a
concessional rent under section 92 of the MCGM Act
1886 and (vi) The Forest Department may be directed

to cooperate with MCGM for ensuring that the
mangroves are not destroyed.

12.  The order of the Supreme Court dated 21
November 2003 mandates strict observance of the
law relating to pollution. Two statutory authorities —
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MPCB and MCZMA have found the Municipal
Corporation to be in violation of environmental &

norms including the environmental clearance of
MOEF of which several requirements are found to
be breached. Hence for the purpose of these

on inspection that was carried out by the M
by the MCZMA. The permission which was granted by

MOEF on 17 March 2009 is lly for the setting
up of the project only on tares. MOEF's

permission was for the uction of inter alia an

@ composting of 4000
Ditla

ied facilities including roads
and conveying systems could be located in the CRZ
area. The environmental clearance granted by the
MOEF completely answers beyond doubt the issue as
to the land in question is within the CRZ

eq. According to the petitioners, the issue has also

ided by the Supreme Court in Krishnadevi M.

Q thia and others v/s Bombay Environmental
C

tion Ground (2011) 3 SCR 292, where the Supreme

ourt laid down that mangroves fall for classification
in CRZ I. The environmental clearance of MOEF of
17 March 2009 proceeds on the basis that out of the
total land area of 141.77 hectares which was
proposed for the project, 52.5 hectares falls in CRZ
IIl and 20.76 hectares was affected by mangroves.
The area available for the project development was
hence computed at 65.96 hectares. The terms and
conditions on which the MOEF has granted its
permission would have to be scrupulously observed.

13. Both the MPCB and MCZMA have found serious
violations on the part of the Municipal Corporation.
These include :-

(i) The decision of the Municipal Corporation to adopt
an alternate technology without seeking permission of
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the MOEF;

(ii) The degradation of one of the two patches of

mangroves within the compound wall as a result of &

the exclusion of tidal waters to the mangroves;

(iii) Carrying out of dumping / filling activities

beyond 65.96 hectares of land allotted to the p

as a result of which the main function lﬁ

processing and landfill has been relegated to, the
background. MCZMA has in its report ific
recommendations  for  ensuring 14 the

environmental hazards that have resulted during the

course of the development g, site should be
obviated.
14. We direct that the i Corporation shall

forthwith take steps> to ompliance with the
recommendations een made by the
MCZMA. We also hat the MOEF, which is
ondent to these proceedings,
ection to be carried out and on
the basis thereof, a further affidavit shall be filed
clarifying the impact, if any, inter alia of the Wetlands
'on and Management) Rules 2010 and what
s, if any, are required to be taken in order
nformity with the rules. The affidavit of
M shall indicate such remedial measures as are

equired to ensure conformity with all environmental

norms. The affidavit shall be filed on or before 1 July

2013. We adjourn the further hearing on 9 July 2013.

In the meantime, the MOEF shall consider the
application which has been submitted by the

Municipal Corporation for adoption of the bio-reactor

technology in accordance with law.

(emphasis supplied)

20. In pursuance of the direction contained in paragraph 14 of the
aforesaid order dated 10 May 2013, experts deputed by MoEF made site

visits and submitted reports. Based upon the same, MoEF issued show
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cause notice dated 25 July 2013 to MCGM to show cause as to why
directions be not issued under Section 5 of the EPA for prima a&%
violation of the terms and conditions of EC dated 17 March 20
Pending final decision upon the show cause notice, t s also

directed to maintain 'status quo ante' at the said site.

21. The MoEF, upon taking into co SE@MCGM'S response and

also upon affording opportunity g'to the MCGM has made the

order dated 4 November.20 ich inter alia contains the impugned

directions. As regards the decision making process, it must be noted that

the impugned directions came to be made upon due compliance with the
@ stice and fair play. Upon perusal of the material
t is"quite apparent that the relevant material has been taken
nsideration by the MoEF. The MoEF relying upon the EC dated

7 March 2009, has reiterated that the said project was to be restricted to
the area admeasuring 65.96 ha and that there was no clearance or
approval in respect of the balance area which was classified as CRZ and
affected by mangroves. The MOEF has rejected the contentions of
MCGM that the construction of the compound wall of such magnitude,
was some allied activity which was either expressly or impliedly

permitted by the MoEF in its EC dated 17 March 2009. The MoEF has
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assigned reasons for issuance of the impugned directions, which reasons

can neither be styled as irrelevant nor extraneous in the fact situati n&

O

22.  This Court in PIL Nos.131/201 and 1/2013,\made order dated 8

the present case.

January 2014, taking cognizance of the MoEF's order dated 4 November

2013. In this order, it was clarified t

carry on its activities at the %%1

impugned order dated oy 2013. To that extent, the previous

at.the GM was at liberty to

accordance with the MoEF's

order dated 7 August 2013, which he MCGM has been directed to

maintain status quo at the said site was modified.

23. rder dated 8 January 2014 made in the aforesaid public

terest litigations reads thus:

@ “By order dated 7 August 2013 this Court had

directed as under.-

“We accordingly direct that pending
further orders of this Court, the Municipal
Corporation shall take all necessary steps
to maintain the status quo as directed by
the MOEF on 25 July 2013.Since the show
cause notice has been received by the
Municipal Corporation yesterday in court,
the Municipal Corporation shall submit a
copy of its reply to the notice to show
cause as directed on or before 21 August
2013. The MOEF shall take a final
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decision thereon and submit a copy of its
decision separately to this court by 25
September 2013. Before the MOEF takes a
final decision, it shall furnish to the
Municipal Corporation a reasonable

"
O

opportunity of being heard. Liberty to th
Petitioners to intervene in the proceedi

before the MOEF. The MOEF s
liberty to consider all the submi
pursuance of the notice to show
independently and on merits.

In the meanti CZMA shall
periodically visit the site for the purposes
of monitoring th vegetation of the

mangroves on continues to
regenerate stroyed.”

pursuant to the aforesaid
s passed a final order dated 4

under Section 5 of the Environment
Act 1986 being directions (a) to (f) at
in its order dated 4 November 2013. It
t after passing the final order dated 4

Over
@CZMA. In view of the above, it is just and proper to
direct the MCZMA to submit the report about
compliance of the MOEF order dated 4 November
2013 by Municipal Corporation of Greater Mumbai.

@ The report shall be submitted within two weeks from

today.

3) It is clarified that the Municipal Corporation

is_at liberty to carry on activities in accordance with

the MOEF order dated 4 November 2013.

Accordingly, the previous order dated 7 August 2013

passed by this Court shall stands modified in terms of
the MOEF directions dated 4 November 2013.

::: Uploaded on

4) Stand over for 3weeks.”

(emphasis supplied)
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24.  As noted earlier, VANASHAKTI, the petitioner in PIL
No.131/2012 instituted appeal No.1/2014 before the NGT questi 1&

MoEF's order dated 4 November 2013, inter alia, on the groun

breaches and the violations on the part of the MC ractor
were of such magnitude, that nothing short of comp@atlon of EC
dated 17 March 2009 would suffice. It is in this appeal No.1/2014 that

NGT made interim orders dated 15 Ja@}l, 6 February 2014 and

12 February 2014, virtually stdying sa ations upon the said project

at the said site.

25. In the present petition, as well as Writ Petition No0.3836/2014

instituted

A\,

“We are satisfied that the order passed by the National
Green Tribunal, Western Zone, Bench Pune - (NGT)
directly overrides the order passed by the Division
Bench of this Court on 8.1.2014 though this order was
shown to the NGT and also the other orders passed by
the Apex Court and the High Court were brought to the
notice of the NGT. Inspite of that, the impugned order
has been passed, granting stay to all the activities
including the dumping which was going on pursuant to
the direction given by the Apex Court. The learned
counsel for the Municipal Corporation as well as for
the Contractor makes a statement that they would
comply with all the conditions imposed by the MOEF.
Hence, the impugned order, passed by the NGIT, is
stayed. It is clarified that the direction given for

espondent no.8-contractor, this Court, on 17 April 2014

lowing order:
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demolition of the compounding wall, however, is
stayed. Stand over to 17" June, 2014.”

VANASHAKTI, instituted SLP (Civil) Nos.1575

/

&

14

before the Hon'ble Supreme Court, which upon| grant eave was

numbered as Civil Appeal Nos.6882-6883/2014. The

disposed off by order dated 25 July 20 ich.reads thus:

“Leave granted.
2. Our attention
08.01.2014 passed
Bombay High

n ed to the order dated

ision Bench of the
innPublic Interest Litigation No.
131 of 2012, shakti and Anr. Vs. Municipal
Corporation of Gr. Mumbai and ors. In para 3 of that
order, High Court clarified the position as

foll

clarified that the Municipal
tion is at liberty to carry on activities

accordance with the MOEF order dated 4
November, 2013. Accordingly, the previous

order dated 7 August 2013 passed by this
Court shall stand modified in terms of the
MOEF directions dated 4 November 2013.”
3. Mpr. Shekhar Naphade, learned Senior Counsel for
the appellants, submits that the order of the National
Green Tribunal (for short, 'Tribunal’) is in compliance
and for enforcement of the above order.
4. On the other hand, Mr. Pallav Shishodia, learned
Senior Counsel for respondent no.1, and Dr. Abhishek
Manu Singhvi, learned Senior Counsel for the
respondent no.6, submit that the Tribunal went beyond
the order of the High Court passed on 08.1.2014.
5. However, all the learned Senior Counsel agree
that they have no objection if the order dated
08.01.2014 passed by the High Court is reiterated by
this Court and in modification of the impugned

id appeals were

;21 Uploaded on - 10/06/2016 ::: Downloaded on - 13/06/2016 12:20:44 :::



29
WP No.1720/2014

order, all the parties are directed to act in compliance

and in accord with the order dated 08.01.2014.

6. In view of the agreement amongst all the learned &
Senior Counsel for the parties, we direct that the

order 08.01.2014 passed by the High Court shal

remain operative and all parties shall a

compliance and in accord with the above (ﬂ F.

7. The impugned order passed by the Hi
well as the orders dated 15.01.2014, 06.02.
12.02.2014 passed by the Tribunal stand modified as
above.

8. Civil Appeals are disp ith no order as to
costs.”

o emphasis supplied)

27. From the aforesa ite clear that the MCGM and its

contractor i.e. respondent no:8 were granted liberty to carry on the

activities upo said project at the said site in accordance with MoEF's

order date@é r 2013. As is recorded in paragraphs 5 & 6 of the
or25 July 2014 made by the Hon'ble Supreme Court in Civil

peal No.6882-6883/2014, this course of action was in fact agreed to

y the MCGM and its contractor. Thus at least from 25 July 2014, it was
incumbent upon the MCGM to comply with the directions contained in
MoEF's order dated 4 November 2013 which included inter alia the
demolition of the compound wall, to the extent it transgressed into the
CRZ area and the area affected by mangroves. However, it appears that
the MCGM and its contractor, in pursuance of the liberty granted,

continued with its activities upon the said project at the said site, without
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complying with the impugned directions, which was very much a part 0(&

28. The MCGM, after having agreed to abide b ated 8

January 2014 made by this Court, with regard to undertaking of activities

MoEF's order dated 4 November 2013.

upon the said project at the said site in accordance with MoEF's order
dated 4 November 2013, cannot in._the . sa breath, be heard to
challenge the impugned directions 's order dated 4 November
2013. The interim order-date D%il 2014, by which the direction for

demolition of the compound wall was stayed, also could not be taken

advantage of by the MCGM or its contractor, in the light of the order

dated 25 14 made by the Hon'ble Apex Court in the aforesaid

0s.6882-6883/2014.

Such approbation and

reprobation on the part of the MCGM, particularly in the matter of

compliance with the orders made by this Court and the Hon'ble Supreme
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Court, disentitles the MCGM to any equitable reliefs, considering that
the jurisdiction under Articles 226 and 227 of the Constitution of In ieﬁ&
equitable and extraordinary. Accordingly, we might have been justifi

in dismissing the present petition upon this ground i er, we
hasten to make it clear that we are not dismissing the present petition
only upon such ground, particularly, as we are satisfied that the various

challenges raised by MCGM to the impugned directions, lack merit.

&
29.  With the assistance.of Xd Counsel for the parties, we have
perused the EIA notification dated 14 September 2006 as well as the
CRZ notification of\1991. Mr. Kamdar, the learned Senior Counsel for
MCGM, wever, unable to satisfy us that construction of a

o

missible activity, which could have been undertaken by the

all in the area affected by CRZ notification and mangroves

GM, even without any prior approval from the MoEF or for that
matter any other authority. In fact, the EIA notification dated 14
September 2006, is quite clear with regard to the requirement of a prior
environmental clearance from the concerned regulatory authority i.e. the
MOoEF, in the matter of setting up of a solid waste disposal project.
Whatever the contention of Mr. Kamdar, at least the MCGM did not

appear to have any doubt on this score, inasmuch as the MCGM applied
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for and even obtained the environment clearance in terms of the EIA&

notification dated 14 September 2006. The clearance was ho e\&
Sy

restricted to 65.96 ha, the area neither classified as CRZ nor afi

the mangroves. The MCGM, having breached thi n by

constructing a compound wall in the area classi as (JRZ III and

affected by the mangroves, cannot be heard to contend that there was no

requirement of obtaining any clearanc&@ circumstances, we are

unable to accept Mr. Kamdar's’conte hat there was no requirement

of either applying for or.obtai y approval from the MoEF or any

State Agency in the matter of construction of a compound wall in areas

classified as C nd areas affected by mangroves. The impugned

directions,e, annot be said to have been made in excess of the
ju‘@ ested in the MoEF.

0.7 At the stage when the EC dated 17 March 2009 was granted by the
MOoEF, the CRZ notification 1991 was in force. There is not and there
cannot be any serious dispute that almost 52.5 ha, from out of the total
site area of 141.77 ha is affected by the CRZ notification. The record
indicates that this area has been classified as CRZ III. This is stated so
in clear terms in the EC dated 17 March 2009. At no stage has MCGM

seriously challenged this. At this stage, therefore, it is too late for
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MCGM to contend that such area is CRZ II and not CRZ III. There is no
material produced on record by MCGM to substantiate this conte ti&

Further, there is not and there can be no serious dispute that an area

20.76 ha, from out of the total site area of 141.7 1 ed by

mangroves.

present petition, we are not ¢

the portion of the compound

wall, in so far it encloses th

We are satisfied that such
onstruction was beyond the scope of the clearance granted by

EC.dated 17 March 2009 and consequently unauthorised.

31. The paragraph 2 of the CRZ notification 1991, in its sub-clause
(vi) clearly prohibits dumping of city or town waste for the purposes of
land filling or otherwise in CRZ areas. This clause provides that any
existing practice to this effect shall be phased out within a reasonable

time not exceeding three years from the date of the notification. The
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paragraph 3, upon which, reliance has been placed by Mr. Kamdar,
however, provides that all other activities, except those prescrib dﬁ&
paragraph 2, will be regulated in the manner prescribed. The paragra

3, in the first place, provides that clearance shall be gi f

ctivity

within the CRZ, only if it requires water front an e facilities.
Secondly, sub-clause (2) of paragraph (3) lists the activities which will

require environmental clearance from the MoEF>and the same includes,

inter alia, construction activiti€s re o Defence for which foreshore
facilities are essential; opera |

and light houses requiring er frontage; jetties, wharves, quays, slip-

ways, etc., thermal power plants; and all other activities with investment

2-0.The MCGM, on one hand, has contended that the said project is
estricted to the non-CRZ area of 65.96 ha. On the other hand, the
MCGM contends that in terms of paragraph 3(2)(iv) of the CRZ
notification of 1991, the construction of compound wall within the CRZ
area 1s a permissible activity, since, the investment therefor exceeds
rupees five crores. Such contention is a contradiction in terms. Such

contention cannot be accepted even upon the plain reading of paragraphs

2 & 3 of the CRZ notification of 1991. The MCGM is disentitled to
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approbate and reprobate in such matters. Even if Mr. Kamdar's&

v

contention is to be accepted, the same does not obviate the necess

environment clearance from the MoEF.

_ Accordingly, we are unab
contention in support of the préB ’

o accept Mr. Kamdar's first

33. Mr. Kamdar, in the a ate, has contended that the EC dated 17
March 2009, either, expressly or in any case impliedly approves the

constructi pound wall in the CRZ area and the area affected by

e
a 009. In fact, it is quite clear that the MoEF had restricted its
pproval to the area of 65.96 ha only, being the only area not classified

@ as CRZ or affected by the mangroves. This position is quite clear from

¢ are unable to read any express approval in EC dated 17

reference to clauses 2,3 & 4 of the EC dated 17 March 2009. The EC, in
fact, makes reference to the recommendation of the MCZMA for
clearance in respect of the entire area of 141.77 ha, but proceeds to state
that the Expert Appraisal Committee, upon due consideration of such

recommendation, has deemed it fit to recommend clearance only in
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respect of area of 65.96 ha, not classified as CRZ or affected by the
mangroves. The EC is quite unambiguous on this score and th e&
really no scope to read any express approval or cleara

construction of the compound wall of such magnitud orea of
ves.

65.96 ha, classified as CRZ and affected by the man

March 2009. In the first place, in matters of this nature, there arises no

question of any implied approval. Issues relating to environment and
protection (¢of ecologically sensitive areas cannot rest on basis of any
provals, particularly, when the legal provisions prohibit

.
0 ction activities in such areas or in any case, permit such activities,

nly upon strict compliance with the terms of the law or the permissions

granted. The instances referred to by Mr. Kamdar for reading some sort
of implied clearance in favour of MCGM, assist the case of the
authorities, rather than MCGM. The instances only suggest that despite
proposals and recommendations, the MoEF, based wupon the
recommendations of the Expert Appraisal Authorities, restricted the

clearance only to the area of 65.96 ha, thereby, declining clearance in
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respect of the areas beyond, since such areas were classified as CRZ and&

affected by the mangroves.

Q2NN

N
&
35.  We are also satisfied t che to clause 5(i1) of the EC dated
17 March 2009, in no mannet, suggests, that construction of compound

wall of such magnitude was either expressly or impliedly approved by
the MoEF eyond 65.96 ha. The learned Counsel for MoEF and
n fact contended that the CRZ notification of 1991 does

ot\even permit the construction of such compound wall in area
lassified as CRZ and affected by the mangroves. The allied facilities
refereed to in clause 5(i1) of the EC dated 17 March 2009, are basically
in the context of providing appropriate access to the project area of 65.96
ha and nothing further. On the basis of this clause, it is not open to the
MCGM, to urge that any clearance or approval was granted for
construction of compound wall of such magnitude in area affected by

CRZ notification 1991 and mangroves. The said clause in the EC dated
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17 March 2009 cannot be construed as some sort of licence to destroy
ecologically sensitive areas affected by CRZ notification and mangr V&
The express exclusion of areas beyond 65.96 ha in the EC

d
March 2009 cannot be defeated by MCGM by styli hction

carried out by it within the CRZ area and the area a mangroves

as "allied activities”". The MCGM cannot, defeat the specific terms and

conditions of EC dated 17 March 20(@% garb of undertaking

“allied activities”. O

36. The reports of experts have pointed out the destruction brought

about in the ecologically sensitive CRZ area and the area affected by

mangroves ©on.account of the unauthorised construction of compound

areas. This Court, in its order dated 10 May 2013, in PIL
012 and 1/2013 (referred to earlier) has taken cognizance of

: he“environmental degradation caused due to the construction of the

compound wall within the CRZ areas and the areas affected by
mangroves. The order dated_notes that compound wall of

12 feet in height has been constructed all around the project site, along

the high tide line. (FHEICOMPOURA Walll HCIOSES aTea Of 80 iay wwhenin)

—order notes that within the compound wall
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there are two mangrove patches, out of which one of the mangrove patch&

is highly degraded and the mangroves are either dying out or cut. l&

flushing of tidal waters to this patch is blocked by the compound w

and the insufficient culverts. The order notes that

culverts with just 1.2 mtr. diameter for tidal flushing.and this is a major
cause for degradation of mangroves. The order also notes that dumping

and filling activity by soil was being ertaken beyond the area of

65.96 ha allotted for the project. mation was rampant and that

reclamation was the on ion taking place at the site, when the

MCZMA made its report to.this Court. The order notes that the main

function of MSW ‘processing and landfill had in fact taken a back seat.

7.~ The experts appointed by the MoEF, to a great extent corroborate

the aforesaid position. The MCGM, despite opportunity has failed to
place any material on record, either justifying the construction of the
compound wall within the areas classified as CRZ and affected by the
mangroves or to counter the observations with regard to environmental
degradation on account of the unauthorised construction of the

compound wall within CRZ area and the areas affected by mangroves.
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In such circumstances, there is really no case made out to interfere with&
the impugned directions issued by the MoEF, in the matter of demo 't&
of the unauthorised compound wall within the CRZ area and the are

affected by the mangroves.

38.  We are unable to accept Mr. Kamdar's submission that there has

been non application of mind on the.part of the MoEF in issuing the
impugned directions, merely bé u

makes reference to anne@ notification of 2011, which deals
with guidelines for development of beach resorts or hotels in designated
areas of CRZ IlI.

3 @place, the perusal of the impugned order dated 4
mber” 2013 makes it quite clear that the reference to the said

g

er dated 4 November 2013

elines

O

— The permission is only granted for

erection o

Secondly, there is no real difference between the contents of annexure 111
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to CRZ notification of 2011 and the annexure III to CRZ notification o
1991. It is not even the case of MoEF that annexure II1 per se appli sﬂ&
the said project, which is obviously neither a hotel nor a beach resort:
The reference to this annexure in the impugned orde e ember
2013, therefore, is not indicative of any non-application of mind as urged
by Mr. Kamdar. The impugned order dated 4 November 2013 does not
find fault with the construction of the pound wall by reference to
annexure III to the CRZ notifieati impugned order, very clearly
states that there was no._app 1 granted for the construction of any

compound wall within the area classified as CRZ or affected by the

mangroves. The impugned order, only proceeds to add that even with

regard to n beach resorts, which are permitted activities in
cefttai ignated areas of CRZ no approval is granted for construction

mpound wall and, therefore, it is inconceivable that any such
ermission or approval may have been granted either expressly or

impliedly by the MoEF to the said project which is not even a hotel or a

resort in a designated CRZ area.

40. The next contention as to whether the setting up of a solid waste
management facility is permissible under CRZ notification of 2011 or
not, really does not arise for consideration at the present stage. Further,

even Mr. Kamdar accepted that no such project can be set up in areas
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classified as CRZ-I. Admittedly, in the present case, area of over 20.76&

ha is affected by mangroves.

least at present, there is no material on record, t a at the
construction of the compound wall beyond the area'of 65.96/ha was ever
approved or permitted by the MoEF whilst granting the EC dated 17
March 2009. Accordingly, reliance upen the so called “in principle
approval” by the State Goveﬁame@' is even otherwise, not the
final authority in such matters is hardly a ground to assail the MoEF's

directions.

41. The o Rule 12 of the MSW Rules, is also quite
mi u,. the facts and circumstances of the present case. The

ompliance with the said rule might require the MCGM to construct the

compound wall in order to enclose the actual landfill site or the project
area, which in the facts and circumstances of the present case,
admeasures 65.96 ha. This is clear from the circumstance that the EC
dated 17 March 2009 very specifically grants environmental clearance to

set up and operate the said project over an area of 65.96 ha, even though,

the total area of the said site is 141.77 ha. —
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Reports&

referred to by this Court in its order dated 10 May 2013 1 P?\&

Nos.131/2012 and 1/2013 indicate that the compound wall has be

constructed along the high tide line. Within the com d re are
two mangrove patches and one of the patches is hi degraded and the
mangroves are either dying or cut. The flushing of tidal waters is

blocked by the compound wall and ins&@ulvem. There are only

three culverts with just 1.2 mir. d @ or tidal flushing and this is

major cause for degradation groves. The order also makes a
reference to the environmental degradation within the CRZ area, on

account of the compound wall and attempts at widening the tar road

which run he compound wall.
: |l:: EC dated 17 March 2009 with which we are concerned has

not-only acknowledged the existence of mangroves at the said site, but
specific conditions have been imposed upon MCGM to ensure that there
is no destruction of such mangrove areas. 'In Krishnadevi Malchand
Kamathia & Ors. V/s Bombay Environmental Action Group & Ors.
(2011) 3 SCC 363, the Hon'ble Supreme Court, upon consideration of
the provisions of the CRZ notification 1991 has held that mangroves fall

squarely within the ambit of CRZ. The regulations allow for certain
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activities in such area, only when it is established that such areas are not@&

ecologically sensitive and important. &

The Hon'ble Supreme Court, upon taking cognizance t

destruction of mangroves in the name of salt harve , h ade the

following observations in the context of CRZ notifi 991:

“30. The CRZ Regulations~d for regulating

important, su
sanctuaries, wildlife habitats,
mangroves, cora areas closed to

ife, areas of outstanding natural
rical/heritage areas, areas rich in

other such areas as may be declared by the
ntral Government or the authorities concerned at
the State/Union Territory level from time to time."

(emphasis added)

31. The regulation of development or construction
activities in CRZ-I areas is to be in accordance with
the following norms:

"CRZ-1

Between LTL and HTL in areas which are not
ecologically sensitive and important, the following
may be permitted: (a) exploration and extraction of
natural gas, (b) activities as specified under proviso
of sub- paragraph (i) and (ii) of Para 2; (c)
construction of dispensaries, schools, public rain
shelters, community toilets bridges, roads, jetties,
water supply, drainage, sewerage which are required
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for traditional inhabitants of the Sunderbans
Biosphere Reserve area, West Bengal, on a case-to-
case basis, by the West Bengal State Coastal Zone &
Management Authority; (d) salt harvesting by solar

evaporation of sea water, (e) desalination plants;,

storage of non-hazardous cargo such as edible

fertilisers and food grain within notified S

construction of trans-harbour sea links."

(emphasis added)

32. From the above, it is evident that mangroves fall
squarely within the ambit of he Regulations
allow for salt harvesting by solarevaporation of sea
water in CRZ-I areas o re~such area is not

ecologically sensitj gqﬂg@ nt. In the instant
d

case it has been e t mangrove forests
are of great importance and are also
. Thus, salt harvesting by solar
evaporatjon of sea water cannot be permitted in an

area that\is home to mangrove forests.”

ecologically sensi

43 %ﬂomma Gonsalves V/s State of Goa & Ors. (2004) 3

he Hon'ble Supreme Court, again in the context of CRZ
notification 1991, approved the decision of this Court in not interfering
with the directions for demolition of constructions put up within areas
affected by the CRZ notification of 1991. At paragraph 6 of the said
decision, the Hon'ble Supreme Court has observed that the Coastal
Regulation Zone Notifications have been issued in the interest of
protecting environment and ecology in the coastal area.  The
construction raised in violation of such regulation cannot be lightly

condoned.
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44.  Accordingly, we are unable to accept Mr. Kamdar's contentions&
that the construction of compound wall within areas classified as f&

and affected by the mangroves could have been undertaken

MCGM without any approval from any authoritie 01th the
implementation of the CRZ notification of 1991 or\the EIA/ notification

of 2006. We are also unable to accept Mr. Kamdar's contention that in

the facts and circumstances of the present.case, the MCGM had in fact

by CRZ and mangroves. We are

obtained express or in any cdse in clearance for construction of
compound wall within

satisfied that the impugned directions issued by the MoEF are based

upon relevant considerations and the same are neither affected by any
-application of mind. The impugned directions
e¢d after due consideration of the response put forth by
here 1s neither any illegality, irrationality nor any procedural
impropriety in the issuance of the impugned directions. Therefore, taking
into consideration the limited parameters of judicial review under
Articles 226 and 227 of the Constitution of India, we are unable to find

any ground to interfere with the impugned directions.

45. There is no ground made out by MCGM, sufficient to interfere

with the impugned directions, particularly, considering the Ilimited
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parameters of judicial review in such matters. As noticed earlier, the&
impugned directions are neither irrational nor disproportionate, l&
impugned directions, neither prevent the establishment nor the operati

of the said project. ‘At the same time, the impugned di ceek to
prevent the environmental degradation by the\ ‘construction of a
compound wall in the area classified as CRZ and affected by mangroves.

To this extent, the impugned directions consistent with the principle

of sustainable development. The pra problems highlighted by Mr.

Kamdar, in the matter of sec prevention of encroachment, are
really not legal excuses for putting up unauthorised constructions in
ecologically fragile\areas. 'In any case, the impugned directions permit
the replac e compound wall with live/barbed wire fencing

tive’cover. This will, at least to some extent, redress the

oncerns’raised by MCGM and at the same time constitute substantial

-

compliance with the terms and conditions set out in the EC dated 17
March 2009. Further, if the unauthorised compound wall is removed, the
same will, according to even the experts deputed by the MoEF,
contribute to the restoration of the degraded CRZ areas and the areas
affected by mangroves. In this sense, there is no unreasonableness, in the
matter of issuance of the impugned directions. The impugned directions

are consistent with the principle of sustainable development. The MoEF
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has attempted to balance the need of having a municipal solid waste
management project at the said site along with the need to p t&
ecologically fragile areas classified as CRZ and affected by ma@
This is not a case where any extraneous, irreleva 1 rmane
matters have been taken into consideration by the us, there is
no case made out by the MCGM to interfere with the impugned
directions upon application of the well ‘settled principles of judicial

review 1n the matters of admindstrative

46. The principles of judicial review in such matters have been
analysed, inter alia, in the decision of the Hon'ble Supreme Court in
Maharashtra Lan evelopment Corporation & Ors. V/s. State of

Anr. (2011) 15 SCC 616 at paragraphs 58 to 61, which

“58. Being called wupon to review this
administrative action, we have examined as to
whether the same amounts to irrational or
disproportionate. ~The common yardstick to
determine whether the act on the part of the
Government violates established principles of
administrative law has been the 'Wednesbury
principle of unreasonableness, employed both by
English and Indian Courts.

59.  The Wednesbury principle was enunciated by
Lord Greene MR in Associated Provincial Picture
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Houses Limited v. Wednesbury Corporation reported
at (1947) 2 All ER 680. To quote the learned Judge
on the principle enunciated:

"... What then are those principles? They are
well understood. They are principles which the co
looks to in considering any question of discr 'o/@
this kind. The exercise of such discretion/must be
real exercise of the discretion. If, in the statute
conferring the discretion, there is to
expressly or by implication matters which the
authority exercising the discretion_ought to have
regard to, then in exercising
have regard to those matte

nature of the Subzgct
interpretation of t

and the general
lear that certain
mane’ to the matter in
must disregard those

ver, the Wednesbury principle of
ss has given way to the doctrine of
ity. Through his decision in the

inister for the Civil Services reported at [1985]
4C 374, Lord Diplock widened the grounds of
judicial review. He mainly referred to three grounds
upon which administrative action is subject to
control by judicial review. The first ground being
"illegality", the second "irrationality" and the third
‘procedural impropriety'. He also mentioned that by
further development on a case-to-case basis, in due
course, there may be other grounds for challenge.
He particularly emphasized the principles of
proportionality. Thus, in a way, Lord Diplock
replaced the language of ‘“reasonableness” with
that of “proportionality” when he said:

"By ‘irrationality’ I mean what can by now be
succinctly  referred  to as ‘Wednesbury
unreasonableness'... It applies to a decision which is
so outrageous in its defiance of logic or of accepted
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moral standards that no sensible person who had
applied his mind to the question to be decided could &

have arrived at it."

61. The principle of proportionality envisages that
public authority ought to maintain a e
proportion between particular goals and/the mea

employed to achieve those goals,\\so that
administrative action impinges on the individual
rights to the minimum extent to preserve public
interest. Thus implying that.administrative action
ought to bear a reasonable. relationship to the
general purpose for which ower has been
portionality therefore
essarily go into the
any administrative
jon. Unless the impugned
is advantageous and in public

proportion to the purpose for which it
onferred. Thus, any administrative
ity while exercising a discretionary power
ill have to necessarily establish that its decision is
alanced and in proportion to the object of the
power conferred.”

@ 47. In Intellectuals Forum, Tirupathi V/s. State of A.P. & Ors.
- 3 SCC 549, the Hon'ble Supreme Court has held that, the
responsibility of the State to protect environment is now a well accepted
notion in all countries. It is this notion that, in international law, gave
rise to the principle “State responsibility”” for pollution emanating within

one's own territories. The responsibility is clearly enunciated in the
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United Nations Conference on the Human Environment, Stockholm&
1972 (Stockholm Convention), to which India was a party. Article 82&

of the Constitution mandates that the State shall endeavour to ta

improve environment to safeguard the forests and
country. Article 51-A of the Constitution enjoins that.it shall be the duty
of every citizen of India, inter alia, to protect and improve the national

environment including forests, lakes, “rivers; >wildlife and to have

compassion for living creatures. ¢ two articles are not only

fundamental in the governan country but also it would be the

duty of the State to apply e principles in making laws and further

these two articles are to be kept in mind in understanding the scope and

purport o(‘ “ fundamental rights guaranteed by the Constitution
in es 14,19 & 21 and also the various laws enacted by
arliam and the State Legislatures. The debate between

developmental and economic needs and that of the environment is an
enduring one, since if the environment is destroyed for any purpose
without a compelling developmental cause, it will most probably run
foul of the executive and judicial safeguards. In response to this
difficulty, policy makers and judicial bodies across the world have
produced the concept of “sustainable development”. Hence merely

ascertaining an intention for development will not be enough to sanction
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destruction of local ecological resources. The Court has to follow the
principle of sustainable development and find a balance betwee &
developmental needs which the State asserts, and the environmen
degradation, which the citizens allege. 'The Hon' Court
added that the decision in such matters cannot be based solely upon the
investments made by any party. Since, otherwise, it would seem that

once any party makes certain investment.in a preject, it would be a fait

N2

accompli and this Court will not hav tion but to deem it legal.

48. In Jal Mahal Resorts(P) Ltd. V/s. K.P. Sharma (2014) 8 SCC

804, the Hon'ble reme Court has held that although the Courts are

expected V to\enter into the technical and administrative aspects

er, it'has its own limitations and in consonance with the theory

nd-prineiple of separation of powers, credence, at least to some extent,

as’'to be accorded to the decision of the State Authorities, specially if it
based on the opinion of the experts reflected from the project report
prepared by the technocrats and accepted by the entire hierarchy of the
State administration. In the present case, the impugned directions issued
by the MoEF, have taken into consideration all relevant and technical

aspects, including reports made by experts particularly in the mater of

environmental degradation caused by the MCGM and its contractor by
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the construction of compound wall within area classified as CRZ and&

affected by mangroves. There is accordingly no case made o tQ&

O

49. This leaves us with the last contention raised M amdar that

interfere with the impugned directions.

since the MCGM 1is not some private builder and since the project of

handling municipal solid waste, 1s a proj

the authorities should be dire@c

representations for retentio

coneeived in public interest,

sider favourably the MCGM's
gularisation of the unauthorised
compound wall within areas affected by CRZ and the mangroves. Mr.

Kamdar, in fact, contended that the concerned authorities are inclined to

favourably consider such representation and that this is evident from the
mi the 110" meeting of the MCZMA held on 15" and 16"
ctober,2015.

50. Since considerable emphasis was laid upon the aforesaid minutes
it will be useful to transcribe the relevant contents :

“Item No. 31:- Proposal for retention of compound
wall at Kanjur processing site at Kanjur, Mumbai.

Mpr. Minesh Pimple, Dy. Chief Engineer, MCGM
presented that the MoEF, New Delhi granted the
Environment Clearance for MSW processing facility
on area admeasuring 65.96 HA area. The EIA report
submitted to MoEF emphasized upon the need to
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strengthening of the peripheral bunds wherever there
were breaches as well as their widening so as to &

construct roads on their top.  Accordingly, the
compound wall was constructed after Strengthenin(@

the existing bunds along with laying of peripheral for

constructed by the MCGM around the e land
comprising the CRZ as well as the non CRZ areas, the
Director (IA-1II Division), Mi of Environment
and Forest issued certain di&@ the MCGM as

e —boun wall which was

% ired to be removed.
to reconsider their

arch, 2014 directed the demolition of the
all in the said Appeal. The MCGM
2 llenged the said order of the NGT by way
Q ng WP(L) No.689/2014 in the Mumbai High
'\ ourt. The Mumbai High Court after hearing all the
parties stayed the order of NGT on 17.4.2014. The
Vanashakti, NGO thereafter challenged the order of
the Mumbai High Court in the Supreme Court. The
Supreme Court directed all the parties to act in
accordance with the order passed by the Mumbai High
Court on 8.1.2014 vide its order dated 25" July, 2014
in Civil Appeals No. 6882-6883 of 2014 in SLP 15752-
15753 of 2014.

It was further presented that the compound wall
is required for prevention of erosion of soil and is
helping in protecting the mangroves in and around the
allotted project area. The compound wall is
preventing the public land which has been allotted by
the government for a specific purpose from getting
encroached. It is a requirement of MSW Rules, 2000
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and will provide a buffer between the processing site
and surrounding environment. &

The Authority observed that there is no
provision for giving post facto CRZ clearance in the
CRZ Notification, 2011. Further, the matter i
subjudice before the Hon. Supreme Court 7 @

The Authority After deliberation decided to take
the opinion of the Advocate General, Go arding
issuance of post facto CRZ clearance for the existing
compound wall, demolition is stayed by the
Hon. High Court of Mumbai,’

mphasis supplied)
&

\

51. From the aforesaid, it cannot be said that the proposal for
regularisation/ n of the compound wall is being favourably

considere MA. In fact, the minutes record that there is no

S or giving post facto CRZ clearance in terms of the CRZ
tification of 2011. That apart, Mrs. Deshmukh, learned Counsel for
CZMA made it clear that the MCZMA has not considered any

proposal for regularisation or retention of the compound wall with regard

to which the MoEF has already issued demolition orders. Mrs.

Deshmukh, in fact, contended that the MCZMA is not even the

appropriate authority to consider such proposal, particularly, when the

MOoEF has already directed the demolition of such compound wall on the

grounds that the same is in breach of the environmental clearance as also
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the CRZ notifications. This position was also reiterated by the leamed&

Counsel appearing for MoEF. &

52.  Mr. Kamdar was also unable to point out an « under

which an illegal construction within the CRZ area'or area) affected by
mangroves can be regularised or permitted to be retained on the basis of

some ex post facto approval or cleara I y case, the MCGM or

even the public authority endowed @ he ‘duty to prevent illegal and

unauthorized construction, %ts el

unauthorized construction ‘in. ecologically sensitive area and thereafter,

put up wholly illegal and

insist upon, regulatization or retention. This is clearly not a case where

actor have marginally or unintentionally exceeded
ope of the environment clearance. The environment

a as quite clear inasmuch as it related to the area of 65.96 ha
only. The MCGM and its contractor, however, enclosed the area
admeasuring 86 ha with a compound wall despite clear knowledge that
the area beyond 65.96 ha is affected by the CRZ notification as well as
mangroves. As noted earlier, the compound wall which the MoEF has
now directed the MCGM to demolish extends not only to the areas
affected by the CRZ notification, but also to areas affected by
mangroves. There can be no doubt that areas covered by mangroves are

ecologically highly sensitive areas and, therefore, special provisions
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have been made for protection of such areas. In such a situation, tO%
permit MCGM to seek regularisation or retention, would vi aﬂ;g&
amount to rewarding the MCGM for its illegal and high handed

least in the exercise of extraordinary and equitabl 1sd under
Articles 226 and 227 of the Constitution of India, @extend such
indulgence to the MCGM, which as noted earlier, is itself one of the

main statutory authorities enjoined with the to prevent illegal and

unauthorised constructions. <

53.  Although Mr. Kamdar‘is right in his submission that the MCGM is
not some private builder, we are unable to accept his contention that
different st r uld apply when it comes to consideration of the
ca C for regularisation of unauthorised construction in CRZ
eas affected by mangroves. The treatment of municipal solid

e 1s no doubt conceived in public interest. However, we cannot
overlook the circumstance that the MCGM has engaged a contractor to
treat such municipal waste and it is such contractor who 1s in fact
operating the contract upon the project site handed over free of charge by
the state Government to the MCGM. The contractor is operating the said
project upon commercial basis and the contention on behalf of some of
the respondents that the contractor is making substantial profits, was not

even seriously disputed. In any case, we see no reason to apply any
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different yardstick, in the matter of regularisation of unauthorised&
construction undertaken by the MCGM or its contractor. In fac %i&
MCGM, which is otherwise enjoined to ensure orderly develo n@

to take active steps to prevent illegal and unauthorised ction.
Instead, in the present case, the MCGM has itself indulged in illegal and
unauthorised  construction, thereby, degrading and destroying

ecologically sensitive areas affected by notification and mangroves.

Merely because the MCGM is@ @ and through its contractor is

undertaking the laudable 'sef municipal solid waste
management, the MCGM cannot ignore the laws of the land which are

equally binding upon the MCGM. In fact, in such matters, it is expected

that the "\.\4 sets\a good example, particularly, when it comes to

of-ecologically sensitive areas within CRZ areas or areas

ed\by mangroves.

54. In Urban Improvement Trust, Bikaner V/s. Mohan Lal (2010) 1
SCC 512, the Hon'ble Supreme Court by reference to its previous
decision, has repeatedly expressed the view that Governments and
statutory authorities should be model or ideal litigants and should not put
forth false, frivolous, vexatious, technical (but unjust) contentions to

obstruct the path of justice. It is a matter of concern that such frivolous
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and unjust litigations by Governments and statutory authorities are on
increase. Vexatious and unnecessary litigations have been cloggi &
wheels of justice for too long, making it difficult for courts and tribun

1’ needy

unctions in

to provide easy and speedy access to justice to b

litigants. Statutory authorities exist to discharge
public interest. They should be responsible litigants. They cannot raise

frivolous and unjust objections, nor ac a callous and high-handed

manner. They cannot behave like son 1vate litigants with profiteering

motives. Nor can they resort y richment. When glaring wrong

acts by their officers are b ht to their notice, for which there is no

explanation or excuse, the least that is expected is restitution/restoration

to the ex ossible with appropriate compensation. Their harsh

at ard to genuine grievances of the public and their
ence in unwarranted litigation requires to be corrected.

The reluctance to take decisions, or tendency to challenge all
orders against them, is not the policy of Governments or statutory
authorities, but is attributable to some officers who are responsible for
taking decisions and/or officers in charge of litigation. Their reluctance
arises from an instinctive tendency to protect themselves against any

future accusations of wrong decision-making, or worse, of improper

motives for any decision-making. Unless their insecurity and fear is
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addressed, officers will continue to pass on the responsibility o%

decision-making to courts and tribunals. @&

55. In the present case, it is hardly open to the GM@ some
relief on equitable grounds, considering its conduct tting up an
unauthorised construction in area affecte CRZ and mangroves. In

terms of the orders made by this Coutt.asswell as the Hon'ble Supreme

%

Court, the MCGM was permitted-to with its activity at the said

e directions in the order dated 4

with its operations,

order date@

of eg @ considerations, there is no question of interfering with the

r 2013 made by MoEF. That apart, only on basis

pugned directions issued by the MoEF for purposes of protection of

cologically sensitive areas affected by CRZ notification and mangroves.

56. In Union Territory of Lakshadweep & Ors. V/s. Seashells Beach
Resort & Ors. 2012 (6) SCC 136, the Hon'ble Supreme Court did not
approve grant of relief in matters of violation of CRZ notification, only
upon humanitarian and equitable considerations.

In paragraphs 30 & 31, the Hon'ble Supreme Court has observed
thus:
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“30. The High Courts order proceeds entirely on
humanitarian and equitable considerations, in the
process neglecting equally, if not more, important &
questions that have an impact on the future

development and management of the Lakshadweep

Islands. We are not, therefore, satisfied with the

manner in which the High Court has proc d %

matter.

31.  The High Court obviously failed t iate
that equitable considerations were wholly misplaced
in a situation where the very erection of the building to
be used as a resort violate requirements or
the conditions of land use dive 0 onetould in
the teeth of those require equ,ily or present
the administration %6 ompli. The resort
a judicial order in

Administration,
before any directio

57. In % arasdise Hotel (P) Ltd. V/s State Of Haryana &
(0) CC 597, the Hon'ble Supreme Court has held that

th d constructions should not be encouraged and compounding

ich objections had to be answered
ould issue from a writ Court.”

is'net to be done when the violations are deliberate, designed, reckless or

@ motivated.

At paragraphs 7 & 8, the Hon'ble Apex Court has observed thus:

“7. It is clear from the statement of the synopsis and
list of dates furnished by the appellant itself, that on
4.2.1998, Mr. Chawla, who put up the construction
before it was sold to the appellant received a notice
under Section 12 of the Act informing him of
contravention of Section 3 or Section 6 and of
violation of Section 7(1) and Section 10 of the Act and
directing him to stop further construction. When it was
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found that the appellant was defying the direction to
stop, an order was passed on 26.2.1998 under sub-
Section (2) of Section 12 of the Act directing him to &
remove the unauthorized construction and to bring the

site in conformity with the relevant provisions of the

Act on finding that there was clear violation of Sec¢tion

7 and Section 10 of the Act. On 16.3.1999,7a
notice was issued to Mr. Chawla mentioning therei
that there is a contravention of Section 7(1).or Segtion
10 of the Act and directing remov the
unauthorized construction. The copies of the original
notices are produced by th dents along with
the counter affidavit filed on the respondent
uch notices have
o, we find that there
are some OmisSions~i ( produced on behalf

e in the teeth of the notices
to stop the unauthorized

put up the offending construction in a controlled area
of the provisions of law preventing such a
and in spite of notices and orders to stop
tion activity. The constructions put up are

. The appellant is only an assignee from the person
who put up such a construction and his present
attempt is to defeat the statute and the statutory
scheme of protecting the sides of highways in the
interest of general public and moving traffic on such
highways. Therefore, this is a fit case for refusal of
interference by this Court against the decision
declining the regularization sought for by the
appellant. Such violations cannot be compounded
and the prayer of the appellant was rightly rejected
by the authorities and the High Court was correct in
dismissing the Writ Petition filed by the appellant. It
is time that the message goes aboard that those who
defy the law would not be permitted to reap the
benefit of their defiance of law and it is the duty of
High Courts to ensure that such defiers of law are
not rewarded. The High Court was therefore fully
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justified in refusing to interfere in the matter. The
High Court was rightly conscious of its duty to &

ensure that violators of law do not get away with it.

to comply with all the
alone qualify for ( Y
but a rare exceptio horities and the High
Court were h in refusing the request of the
appellant.”

(emphasis supplied)

58. In Krnie olony Development Committee V/s. State Of Orissa
&

8 SCC 733, the Hon'ble Supreme Court at paragraph 25

as the following observations in the context of regularisation of
nauthorised constructions:

@ “25. Though the municipal laws permit deviations
from sanctioned constructions being regularised by

compounding but that is by way of exception.
Unfortunately, the exception, with the lapse of time
and frequent exercise of the discretionary power
conferred by such exception, has become the rule.
Only such deviations deserve to be condoned as are
bona fide or are attributable to some
misunderstanding or are such deviations as where
the benefit gained by demolition would be far less
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than the disadvantage suffered. Other than these,
deliberate deviations do not deserve to be condoned &

and compounded. Compounding of deviations ought
to be kept at a bare minimum. The cases @@

be assumed to be deliberate and done with the
intention of earning profits and hence deserve to be
dealt with sternly so as to act-as(a rrent for future.
It is common knowledge that t uilders enter into
under hand dealings. B s it may, the State

Governments sho % evying heavy penalties
on such builders an refrom develop a welfare fund
which can utilized for compensating and
rehabilitating suchinnocent or unwary buyers who are
displac on account of demolition of illegal

»

con ClLIOnsS.

@ (emphasis supplied)

anti Sports Club V/s. Union of India (2009) 15 SCC 705,

the Hon'ble Supreme Court approved the order of the Delhi High Court

@ which had declared the construction or sports complex by the appellant
on the land acquired for planned development of Delhi to be illegal by

observing thus at paras 74 & 75:

“74. In last four decades, almost all cities, big or
small, have seen unplanned growth. In the 21* century,
the menace of illegal and unauthorized constructions
and encroachments has acquired monstrous proportions
and everyone has been paying heavy price for the same.
Economically affluent people and those having support
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of the political and executive apparatus of the State &

have constructed buildings, commercial complexes,
multiplexes, malls etc. in blatant violation of the
municipal and town planning laws, master plans, zongl
development plans and even the sanctioned buildin

plans. In most of the cases of illegal or unauthorized
constructions, the officers of the municip %

regulatory bodies turn blind eye eith e
influence of higher functionaries of the
extraneous reasons. Those who construct ings in

plan etc. and those who dire
violations are totally un of the grave
consequences of their action r omissions on the
present as well as future erations of the country
which will be fo o~in)unplanned cities and

structions made in violation of the
plan or zonal development plan

1, electricity, sewerage etc. apart from creating

on the roads. The pollution caused due to traffic
ongestion affects the health of the road users. The
pedestrians and people belonging to weaker sections of
the society, who cannot afford the luxury of air-
conditioned cars, are the worst victims of pollution.
They suffer from skin diseases of different types,
asthma, allergies and even more dreaded diseases like
cancer. It can only be a matter of imagination how
much the government has to spend on the treatment of
such persons and also for controlling pollution and
adverse impact on the environment due to traffic
congestion on the roads and chaotic conditions created
due to illegal and unauthorized constructions. This
Court has, from time to time, taken cognizance of
buildings constructed in violation of municipal and
other laws and emphasized that no compromise
should be made with the town planning scheme and
no relief should be given to the violator of the town
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planning scheme etc. on the ground that he has spent
substantial amount on construction of the buildings

etc....

75.  Unfortunately, despite repeated judgments by t
this Court and High Courts, the builders and ,othe
affluent people engaged in the constructio
who have, over the years shown sca
regulatory mechanism envisaged in the
other similar laws, as also the master
development plans, sanctioned plans etc., have received
encouragement and support fro e State apparatus.

laws relating to
and urban areas and
emolition  of  the
ructions, those in power have

ensuring rigorous comp A%'
planned developm he ¢

issued direction
illegal/unauthori

reparable harm to the concept of planned
of the cities and urban areas. It is high

te take serious view of the menace of illegal and
authorized constructions and stop their support to
the lobbies of affluent class of builders and others, else
even the rural areas of the country will soon witness

similar chaotic conditions.”
@ (emphasis supplied)

60. In Dipak Kumar Mukherjee V/s. Kolkata Municipal Corporation
& Ors. (2013) 5 SCC 336, the Hon'ble Supreme Court at paragraph 8, in
the context of unauthorised constructions has observed thus:

“8. What needs to be emphasised is that illegal and

unauthorised constructions of buildings and other
structure not only violate the municipal laws and the
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concept of planned development of the particular area
but also affect various fundamental and constitutional
rights of other persons. The common man feels

cheated when he finds that those making illegal and
unauthorised constructlons are supported by the

The reports of demolition of hutment.
jhopris belonging to poor and disadvan
of the society frequently appear in the prin ia but
one seldom gets to read about demolition of
illegally/unauthorisedly ¢
structure raised by economic

nt people. The

citizens that plan
poor and all .com
machinery wh
have money pow
corridors.”

are made by the State
ired to deal with those who
or unholy nexus with the power

a Ekta Apartments Cooperative Housing Society

. V/s. Municipal Corporation of Mumbai & Ors.
SCC 357, the Hon'ble Supreme Court in the context of

egularisation of unauthorised constructions, at paragraph 56, has

@ observed thus:

“56. Inview of the above discussion, we hold that the
petitioners in the transferred case have failed to make
out a case for directing the respondents to regularise
the construction made in violation of the sanctioned
plan. Rather, the ratio of the above noted judgments
and, in particular, Royal Paradise Hotel (P) Ltd. V/s.
State of Haryana is clearly attracted in the present
case. We would like to reiterate that no authority
administering municipal laws and other similar laws
can encourage violation of the sanctioned plan. The
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unauthorised constructions else it would encourage
violators of the planning laws and destroy the very
idea and concept of planned development of urban as
well as rural areas.”

courts are also expected to refrain from exercising
equitable jurisdiction for regularisation of illegal and &

(emphasis supphie

62. We are satisfied that this i1s not a ¢ where the MCGM or its

contractor had put up the compound. wall either on account of any

genuine misconstruction of t e%% ated 17 March 2009 or that

deviation of such magni intentional, accidental or trivial. The

impact of such unauthorised construction of the compound wall within

areas affected notification and mangroves, has already been

noted by this/Coust, jinter alia, in its order dated 10 May 2013 in PIL

@ 2 and 1/2013. On account of the construction of the
ompound wall within such ecologically sensitive areas, such areas as
ell as the mangroves therein have been degraded and destroyed. As

observed by the Hon'ble Supreme Court in the decisions referred to

herein above, it will not be appropriate to encourage such unauthorised
constructions or permit their retention particularly, when the same have
been undertaken by the MCGM and its contractor by disregarding the
terms of EC dated 17 March 2009 as also the provisions of CRZ

notifications and the EPA. Accordingly, there is no case made out to
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interfere with the impugned directions made by the MoEF in its order

dated 4 November 2013 or to issue any direction for regularisati n&

O

63. For all the aforesaid reasons, we dismiss the present petition. Rule

retention of the illegal and unauthorised construction.

is discharged. Interim orders, if any, are hereby vacated.

64. Taking into considerati §1> of the MCZMA with regard to
i

environmental degradati area classified as CRZ and the area

affected by mangroves on account of the construction of the compound

wall in such areas,\it is only appropriate that the MCGM complies with

the impugned directions issued by MoEF and demolishes the compound
wa @ extent directed within a period of two months from today.
ccordingly, we issue directions to the MCGM to this effect and
ereafter file a report / affidavit of compliance within a period of two

weeks from the date of demolition. Copy of such report / affidavit to be

served upon the MoEF, before the same is filed in the registry.

65.  Although this would otherwise be a fit case for imposition of

costs, considering that the brunt of such costs may have to be borne by
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the municipal tax payers, we refrain from the imposition of any costs&

upon the MCGM.

M. S. SONAK, J. D.H. W. E@J.
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