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i Heard Mr. R.Gurung, leﬁgd \'gc%nsel for and on behalf of the
betitioner as well as Mr. A.Kumar, learned Advocate General assisted by
Ms. R.Colney, learned GA for and on behalf of the respondents No. 1 to 3
and Ms. A.Paul, learned Assistant Solicitor General, Govt. of India for and

on behalf of the respondents No. 4 &S5.

2 The issue here is refusal of granting Domicile Certificate to the
petitioner. I feel the difficulties faced by the residents to get the Domicile
Certificate and the Permanent Residence Certificate have become a great

issue today which will have to be examined since the inception of India

Al




















































































WWW.LIVELAW.IN
28

territory. But citizenship and domicile represent two
different conceptions. Citizenship has reference to the
political status of a person, and domicile to his civil
rights. A classic statement of the law on this subject is
that of Lord Westbury in Udny v. Udny’. He observes:.

"The law of England, and of almost all civilised
countries, ascribes to each individual at his birth two
distinct legal states or conditions: one by virtue of which
he becomes the subject of some particular country
binding him by the tie of national allegiance, and which
may be called his political status, another by virtue of
which he has ascribed to him the character of a citizen
of some particular country and as such is possessed of
certain municipal rights, and subject to certain
obligations, which latter character is the civil status or
condition of the individual, and may be quite different
from his political status. The political status may depend
on different laws in different countries, whereas the civil
status is governed universally by one single principle,
namely, th_ i do wicile, which is the criterion
establlshed W lawifo ¥.the purpose of determining qzyﬂ

iyl basis that the personal rights of

Al a/say, the law which determines’ hzs
majorzty or 'g’,ié,@ éﬁ‘fﬁm marriage, succession, testacy
or intestacy, musz"@'epend" L")
ﬁl\;’ » "*j SR

r A )
\&\?‘ngzwztkTFz‘E’" quéstion Dife)é Says at p. 94: ki

"It ‘w fsn ndeed; fm? one, tzme held by a confuwon
of the“zdeaﬁ"o oh’lic\t e and nationality that a man could
not chan‘?e hzs domzczlefa'for example, from England to
California, without c?b'ing at any rate as much as/'he
could to become an American citizen. He must, as it was
said, 'intend quatenus in illo exuere patriam'. But this
doctrine has now been pronounced erroneous by:thé
highest authority".

Vide also the observations of Lord Lindley in Winans:y;
Attorney-General®, In Halsbury's Laws of England, Vol
VI the law is thus stated at p. 198, para 242: :

"English law determines all questions in which it
admits the operation of a personal law by the test.:.of
domicile. For this purpose it regards the organisation:Qf
the civilised world in civil societies, each of which
consists of all those persons who live in any territorial
area which is subject to one system of law, and notits
Organization in political societies or States, eachof
which may either be co-extensive with a single legal
system or may unite several systems under its own
sovereignty"”.
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Under the Constitution, Article 5, which deﬁffze§
citizenship, itself proceeds on the basis that it is different
from domicile, because under that article, domicile is

not by itself sufficient to confer on a person the status of
a citizen of this country.

8. A more serious question is that as the law knows only
of domicile of a country as a whole and not of any
particular place therein, whether there can be such a
thing as Madhya Bharat domicile apart from Indian
domicile. To answer this question we must examine what
the word "domicile" in law imports. When we speak of a
person as having a domicile of a particular country, we
mean that in certain matters such as succession,
minority and marriage he is governed by the law of that
country. Domicile has reference to the system of law by
which a person is governed, and when we speak of the
domicile of a country, we assume that the same system
of law prevails all over that country. But it might well
happen that laws relatmg to succession and marriage
might not be~théisams

different a g Nt the State might have dzﬁ’erent laws ‘in
respect of thasé m ‘ . In that case, each area having
10 would itself be regarded a"s‘”‘d

‘.,/’
',v

d "The xarérai—'cante;‘npldfeat” ‘throughout the Rules
relatmg(iv domzczle is a antry or territory subject to
one' S)gste of (z,‘éasOn for this is that the object
of thzsdrea‘?he zﬂs‘(l:)fbr as zt is"concerned with domicile;
is to showhow far-ayperson’s rights are affected by his
having his légal home" or domicile within a territory
governed by one system of law, ie. within a given
country, rather than within another. If. indeed; it
happened that one part of a country, governed generally
by one system of law, was in-many respects subject to
special rules of law, then it would be essential 1o
determine whether D was domiciled within such
particular part, e.g. California in the United States; but
in this case, such part would be pro tanto a separate
country, in the sense in which that term is employea’ m
these Rules". ¥

s
The following statement of the law in Halsbury's Laws ‘of
England, Volume VI, p. 246, para 249 may also bé
quoted.

...... law, a domicil is acquired in that part of, the
State where the individual resides”.
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11. It was also urged on behalf of the respondent that
the word "domicile" in the Rule might be construed not
in its technical legal sense, but in a popular sense.us
meaning "residence”, and the following passage in
Wharton's Law Lexicon, 14th Edn., p. 344 was quoted as
supporting such a construction.

"By the term 'domicile' in its ordinary
acceptation, is meant the place where a person lives or
has his home. In this sense the place where a person has
his actual residence, inhabitancy, or commorancy, is
sometimes called his domicile".

In Mcmullen v. Wadsworth®, it was observed by the
Judicial Committee that "the word domicile' in articlé
63 (of the Civil Code of Lower Canada) was used in the
sense of residence, and did not refer to international
domicile". What has to be considered is whether in the
present context "domicile" was used in the sense of
residence. The Rule requiring the payment of a
capitation fee. dnd pr vzdzng for exemption therefrom
refers only é Eo W? ide Jesidents within the State. There

'/Q.‘

is no referenca?to : j‘"

cile in the Rule itself, but in the

domzczle and*jhéjf‘ocgur as _part of the definition of
Corpus Juris Secundum, Vol. 28,
-'1 HgHd "‘r |
The term “bonafic ide . residence’ means ‘the
residence w’li‘h d;omlczlld& intent".
OF W+ .
There is therefore considerable force in the contention
of the respondent that when the rule-making authorities
referred to domicile in clauses (a) and (b) they were
thinking really of residence. In this view also, . the

contention that the rule is repugnant to Article 15(i )
must fail.” i

From the above observation of the Hon’ble Apex Court, it is

also clear that a person has every right to apply for a domicile certificate.

o
LT

(iii) Hon’ble Supreme Court in the case of Dr. Pradeep Jain: &

Ors. Vs. Union of India & Ors reported in (1984) 3SCC 654 para 8 held
Rt

that: iyl
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“8.  Now it is clear on a reading of the Constitution
that it recognises only one domicile namely, domicile in
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India. Article 5 of the Constitution is clear and explicit
on this point and it refers only to one domicile, namely,
"domicile in the territory of India." Moreover, it must be
remembered that India is not a federal state in the
traditional sense of that term. It is not a compact . of
sovereign states which have come together to form a
federation by ceding a part of their sovereignty to the
federal states. It has undoubtedly certain federal
features but it is still not a federal state and it has only
one citizenship, namely, the citizenship of India. It has
also one single unified legal system which extends
throughout the country. It is not possible to say that a
distinct and separate system of law prevails in each
State forming part of the Union of India. The legal
system which prevails through-out the territory of India
is one single indivisible system with a single unified
Justicing system having the Supreme Court of India at
the apex of the hierarchy, which lays down the law for
the entire country. It is true that with respect to subjects
set out in List II of the Seventh Schedule to the

Constitutiongt {a:é't&t _have the power to make laws
and subjec v_'%fﬁe;?)ver' ding power of Parliament, thé
States can "‘-o‘?f wakd laws with respect to subjects

Constitution s the degal system under the rubric of
whzch ‘such laws are made by the States is a single legal
Systqm which 1 inay—tru descrzbed as the Indian Legal
system {3 wqgi}f&rbe a [ to. suggest that the legal
system va?zes from State t ta%e or that the legal systém
of a State.] dy[fer@p(\ﬁc{% e'legal system of the Unibn
of India; merely becaiise with respect to the subjects
within their legislative” competence, the States haVe
power to make laws. The concept of ‘domicile’ has' N0
relevance to the applicability of municipal laws, wheth'er
made by the Union of India or by the States. It would
not, therefore, in our opinion be right to say that'a
citizen of India is domiciled in one state or another
forming part of the Union of India. The domicile whith
he has is only one domicile, namely, domicile in thé
territory of India. When a person who is permanently
resident in one State goes to another State with intentiéi
to reside there permanently or indefinitely, his domlcz'le
does not undergo any change: he does not acquire a néw
domicile of choice. His domicile remains the sdntel
namely, Indian domicile. We think it highly detrzmenta?
to the concept of unity and integrity of India to think'in
terms of State domicile. It is true and there we agrée
with the argument advanced on behalf of the Stczz‘e
Governments, that the word ‘domicile' in the Rules’ of
some of the State Governments prescribing domlczlary
requirement for admission to medical colleges sztua‘fe

within their territories, is used not in its technical legai
“J

enumerated i }L”'FI 1 of the Seventh Schedule to the
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sense but in a popular sense as meaning residence and
is intended to convey the idea of intention to reside
permanently or indefinitely. That is, in fact the sense in
which the word 'domicile’ was understood by a five
Judge Bench of this Court in D. P. Joshi's case’ while
construing a Rule prescribing capitation fee for
admission to a medical college in the State of Madhya
Bharat and it was in the same sense that word 'domicile’
was understood in Rule 3 of the Selection Rules made by
the State of Mysore in Vasundra v. State of Mysore. We
would also, therefore, interpret the word 'domicile’ used
in the Rules regulating admissions to medical colleges
framed by some of the States in the same loose sense of
permanent residence and not in the technical sense in
which it is used in private international law. But even so
we wish to warn against the use of the word 'domicile’
with reference to States forming part of the Union of
India, because it is a word which is likely to conjure up
the notion of an independent State and encourage in a
subtle and insidious manner the dormant sovereign
impulses of (;lyzg(ren?‘regzons We think it is dangerous to
use a legal aoncéptforfonveyzng a sense different from
that which zs*:ordma i; associated with it as a result-of
legal usage o;z'er?he Vears. When we use a word which
has come to re eseht’ @ concept or idea, for conveying a
different cont:ept or zdea it is easy for the mind to slzde
into .« an assumptiort that the verbal zdentzty
accomp’%med inall its sequ&nces by identity of meanmg
The concegt of domicile gf used for a purpose other’ than
its legztzmagt.ﬂur sg,\mby give rise to lethal radiations
which may in ‘the Igng run_tend to break up the unity and
integrity of the country We would, therefore, strongly
urge upon the State Governments to exercise this wrong
use of the expression 'domicile’ from the rules regulating
admissions to their educational institutions ‘and
particularly medical colleges and to desist from
introducing and maintaining domiciliary requiremen:i’d_s"
a condition of eligibility for such admissions.” L

From the above judgment, it is understood that the intention/of

the person to reside in that particular State needs to be established.

13. I have also perused the letter bearing reference 1‘\10. POL.97/74/174;
dated Shillong the 10™ June (year not clear).issued by the Government.of
Meghalaya, Political Department. Para 2 and 3 of the said Notification:is

reproduced herein below:
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“2.  For purposes of issue of Permanent Residente
Certificate a person may be deemed to be a permanent
resident of the district if he has been residing
continuously therein for a period not less than 12
(twelve) years either in his own house or in a rented
house and has decided to stay permanently in that
district. Merely having landed property in that district
will not entitle a person to P.R.C. unless he has been
actually and continuously living in the district. The fact
of continuous residence may be proved by
circumstantial evidence such as payment of electricity
bills, municipality or local committee taxes, house rent
payment receipts, certificate from local headman etc.,
besides  information  obtained  through  normal
administrative channels”.

“3. While a person shall not be deemed to be:.a
permanent resident of a district merely by reason of his
having resided therein in connection with his civil or
military service or in exercise of any profession: or
calling yet a w uld be entitled to P.R.C. if either
: r jn the district continuously fonza

his civil and ? iary
the district pfer 1@ _eﬂtly after his retirement or (2) he
has been reszfizngg%ﬁhé district ¢continuously for not less
thay, 2 (twelve)iyedrs'in conreétion with a profession
omc lixi and“bycth”rnaturgazo &professzon or calling.or
inveStmény _in it, it coul safely be inferred that he
mtend? E%‘W ently in'the district, and (3) all
5] ?f a@ iy
perso?zS' servmg onn‘gctzon with the affairs of the
Governnient:. of Meghalaya Government or semi-
Government Corpo%f%ns and autonomous bodies who
are not on contract service, contingency work or work-
charged staff etc., and who are on regular employmént
though temporary and in whose case it can be safely

inferred that he will reside permanently in Meghalaya‘ 4
i

On reading para 2 and 3 of the said Notlﬁcatlon',(;%
appears that for purposes of issue of PRC a person may be deemed tobe‘a
permanent resident if he has been continuously residing for a period not less
than 12(twelve) years either in his own house or rented house and has
decided to stay permanently. On perusal of the said Notification bearing

No. POL.422/76/55, dated Shillong the 13" January, 1995 and Notification
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No. POL. 97/’}4/ 174, dated Shillong the 10™ June (year not clear) is in its_]e_lif
self contradictory and not in consonance with the guidelines given by; the
Hon’ble Apex Court as well as by this Court in the judgment passed in the
case of Rabbe Alam vrs. State of Meghalaya & Ors reported in (2017) 1
MJ 128 para 6 and 7 has already laid down the procedures to be followed
while granting domicile certificate. After analysis of the judgment of the
Hon’ble Apex Court as well as the judgment passed by this Court quoted
above, I am of the considered view that a person residing in the State of
Meghalaya permanently or atleast for the last five years has got every right

to apply for the domicile certificate and his domicile certificate to be issued

- N7

\

into consideration, he' can applx f'éx“"the" domlclleucertlﬁcate prior to-five
(" & O

«NA

years also. In case of@Plfg I make 1t *e}leaé.pthat a person residing

N LW \}\;3 g "
permanently in the State of MeghaYaya for the last 12(twelve) years and
when he has an intention to re81de here permanently, he should be granted
PRC without any further question. However, if any doubt arises, the Deﬁﬁt'y
Commissioner may ask for a Police verification to determine how loné’::h'é
has been staying in this State and PRC cannot be issued only for education
purpose but it should be applicable for all purposes. I make it further cléat
that domicile certificate or PRC is not meant only for joining the Army’ oF
Paramilitary Force or Education purposes, it is to be granted fdrl'?‘;él-"l-
purposes.

ity
On perusal of para 8 of the affidavit-in-opposition filed by the

Government it appears that it is confusing and contradictory as the
Hod
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Government is not in favour of issuing Domicile Certificate which is not

tenable in the eye of law.

14.  For the reasons discussed above, I do not agree with the Notification
No. POL.422/76/55, dated Shillong the 13* January, 1995 and Notification
No. POL. 97/74/174, dated Shillong the 10™ June (year not clear) which are
hereby set aside and Government of Meghalaya is directed to follow the
guidelines given by this Court in the case of Rabbe Alam vrs. State of
Meghalaya & Ors reported in (2017) 1 MJ 128 para 6 and 7 in respect of

domicile certificate and PRC.

Hon’ble Prime Mlnlster Hon® ble ::J:Iome Mlmster and Hon’ble Law
1 HdHT

Minister for their perusal axg’dxgxecessary steps\%gf bnng a law to safeguard the

interest of the Hindus, Sllg;s Jalr{sJ ﬁB\lt}dhlst Christians, Parsis, KhaS1s
Jaintias and Garos who have alréady come to India and who are yet to come
from Pakistan, Bangladesh and Afghanistan as well as persons of Indiah
origin who are residing abroad taking their historical background as
discussed and quoted above. This Court expects that Government of Indla
will take care of this judgment in the historical background and save thig
country and its people. Accordingly, Writ Petition No. 448 of 20'Ii8£‘i‘3i§

allowed.

Assistant Solicitor General, Government of India is further directed

B e
R oK

to bring the receipt copy for file. Registry is directed to send the copy of

this judgment and order to His Excellency, the Governor of Meghalaya by
din

7 i i
i
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Special Messenger and also to the Hon’ble Prime Minister, Hon’ble Home
Minister, ‘Hon’ble Law Minister and the Hon’ble Chief Minister of West

Y
Bengal immediately . ;

15. With this observation and direction, the matter stands disposed of. -~

(S.R.Sen)

JUDGE
Meghalaya | i
10.12.2018

“

S.Rynjah PS”




