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HIGH COURT OF MEGHALAYA
ATSHILLONG

WP(C). No. 448 of2018
Date ofHearing : 07.12.2018
Date of Decision: 10.12.2018

Shri. Amon Rana Vs. State of Meghalaya & Ors.

Coram: Hon'ble Mr. Justice S.R.Sen, Judge

Appearance:

For the Petitioner/Appellant(s) : Mr. R.Gurung, Adv.

For the Respondent(s)

i) Whether annrovedfor reoort ifU!aJl '!l ~ . ~ Yes/No

1. Heard Mr. R.Gurung, learned COUnsel for and on behalf of the

petitioner as well as Mr. A.Kumar, learned Advocate General assisted by

Ms. R.Colney, leamed GA for and on behalf of the respondents No. I to 3

and Ms. A.Paul, learned Assistant Solicitor General, Govt. of India for and

on behalf of the respondents No.4 &5.

2. The issue here is refusal of granting Domicile Certificate to the

petitioner. I feel the difficulties faced by the residents to get the Domicile

Certificate and the Permanent Residence Certificate have become a great

. -
issue today which will have to be examined since the inception of India

;. uel.
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definition of bon-fide residence under the Rule ShbWS
that the exemption is really based on the place ofbirth:
Considerable emphasis was laid on clauses (a) and (b)
of the rule wherein 'residence' is defined in terms of
domicile, and it was argued that the original domicile,
as it is termed in the rules, could in substance mean only
place ofbirth, and that therefore the exemption based-on
domicile was, in effect, an exemption based on place of
birth under an alias. That, however, is not the true legal
position. Domicile of a person means his permanent
home. "Domicile meant permanent home, and if that was
not understood by itself no illustration could help to
make it intelligible" observed Lord Cranworth in
Whicker v. Hume2

. Domicile oforigin ofa person means
"the domicile received by him at his birth ". (Vide Dicey
on Conflict of Laws, 6th Edition, p. 87). The learned;
author then proceeds to observe at p. 88: \ . !

"The domicile of origin, though received at birth;
need not be either the country in which the infant is

born, or thJjelcpozirz."t.rY... .~.)which his parents are r.esid.ing.i.-,y. " I.~...~ ~};i.)or the count: .);~~. liijp his father belongs by race: or
allegiance, 0 ::lJJ{c~y,':fry ofthe infant's nationality":'

':f;spe(ikrofcth~nJamifjfe~oforigin rather than,of
birth. I..fi,;4. no authority wfjicfl. gives for the purpose:':o.f
succe}si01f6'rz!JlrdI(C~lf!';lh~ ;plr:ce of birth. If the son.of
an Englishman fsllrorn up1/n ajourney, his domicile will
follow tltat.ofhis father!'.

6. Mr. N. C. Chatterjee argued that domicile of origilJ
was often called domicile of birth, and invited p;lf..~

attention to certain observations ofLord Macnaghten i!1J.
Winans v. Attorney-General', But then, the noble Lord
went on to add that the use of the words "domicile of
birth" was perhaps not accurate. But that apart, wh'clt
has to be noted is that whether the expression used is
"domicile of origin" or "domicile of birth ", the concept
involved in it is something different from what the word'S
''place of birth" signify. And if "domicile of birth "ari(;i
''place ofbirth" cannot be taken as synonymous, then ; th,~

prohibition enacted in Article 15(1) agdinst
discrimination based on place ofbirth cannot apply to a
discrimination based on domicile.

7. It was argued that under the Constitution there can'·b.e
only a single citizenship for the whole ofIndia, and that
it would run counter to that notion to hold that the Stlitii
could make laws based on domicile within .ihei.t

" '~)l:;i C;ft
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territory. But citizenship and domicile represent fWd
different conceptions. Citizenship has reference to the
political status of a person, and domicile to his civil
rights. A classic statement of the law on this subject -is
that ofLord Westbury in Udny v..Udny 5. He observes; ,

"The law of England, and of almost all civilised
countries, ascribes to each individual at his birth two
distinct legal states or conditions: one by virtue ofwhich
he becomes the subject of some particular country
binding him by the tie ofnational allegiance, and which
may be called his political status, another by virtue of
which he has ascribed to him the character of a citizen
of some particular country and as such is possessed of
certain municipal rights, and subject to certain
obligation's, which latter character is the civil status 'or
condition of the individual, and may be quite different
from his political status. The political status may depend
on different laws in different countries,' whereas the civil
status is governed universally by one single principle,
namely, thar.,-~~¥.fHfttcile, which is the criterion

established!"?r~"~\,rjhe purpose of determining" c;(Vl,l
status. For i ~'S!'Qfjtf!ll basis that the personal rights"df
the party, thai: i.H10 'say, the law which determines'ihisi I~ 'i SI.l~ 1 , . "
majo.rity or 'J:,m~g~~tis marriage, succession, testacy
or intestacy, :,~nd'" "

Dealln~witJffffit~)quesli(;n DlCek says at p . 94: , ,;i :., i
, :1 •......- 1 .V..<'.. " . .. ;~, .. .j.. ,,,. t '·.-1 · .

"It ~2g~,:,~nf!eeg!- rf#. ~~ne time held by a confusion
ofthe'idea'rojuorm¥cfiJ-and nationality that a man could. .
not change his domicile, fo r example, from England to
California, 'Without .doing .at any rate as much as-the
could to become an American citizen. He must, as ityitt.~

said, 'intend quatenus in illo exuere patriam'. But t'his
doctrine has now been pronounced erroneous bycthe
highest authority".

/

Vide also the observations ofLord Lindley in Winan'$.;'c'!/
Attomey-Generai'. In Halsbury's Laws ofEngland, Vol:
VI the law is thus stated at p. 198, para 242:

"English law determines all questions in which it
admits the operation of a personal law by the testi.af
domicile. For this purpose it regards the organisation/of
the civilised world in civil societies, each of whicb
consists of all those persons who live in any territorial
area which is subject to one system of law, and not-its
Organization in political societies or States, each 'i:6.!
which may either be co-extensive with a single"legal
system or may unite several systems under its own
sovereignty ".

ii
, : ....,1-

f ~,ll
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Under the Constitution, Article 5, which defiheJ
citizenship, itselfproceeds on the basis that it is different
from domicile, because under that article, domicile is
not by itselfsufficient to confer on a person the status of
a citizen ofthis country.

8. A more serious question is that as the law knows only
of domicile of a .country as a whole and not of any
particular place therein, whether there can be such a
thing as Madhya Bharat domicile apart from Indian
domicile. To answer this question we must examine what
the word "domicile" in law imports. When we speak ofq
person as having a domicile of a particular country, wJ
mean that in certain matters such as succession,
minority and marriage he is governed by the law of that
country. Domicile has reference to the system of law by
which a person is governed, and when we speak of the
domicile of a country, we assume that the same systehi
of law prevails all over that country. But it might well
happen that laws relating to succession and marriage
might not 9!!;:!~~'!J,:~~all over the country, and thai
different atiliif.sl i{) i li$tflte might have different laws 'in
resp.ec~ of thq~{Zifjt{l1if,7' In tha~ case, each area ha~i~g
a distinct set'r1N~~lfr would ~t~elf be reg~~ded. as,· ,£1
country for tIf,J p'U.lfP..'Os,:§ ofdomicile. The position ts thus

~ G' ~_~ trl~

stated blJ DicelJat 1n'),,831: ;
.r ~ \..~Il",-.£.a',<t..
'13~e rarecirC'c(}1Heinp!iJ'Te cf. throughout the Rules

relati1]g lffy domicile is a 'C-8Yintry' or territory subject to
one srs~enfraj)ff:w;'c~7\(j;as(m.for this is that the object
of this .trea'tiSf4, li~b/dras1it is concerned with domicile;
is to show how far a person's rights are affected by-his
having his legal home" or domicile within a territory
governed by one system of law, i.e. within a given
country, rather than within another. If, indeed.s'u
happened that one part ofa country, governed generally
by one system of law, was in' many respects subject-to
special rules of law, then it would be essential' to
determine whether D was domiciled within such
particular part, e.g. California in the United States; but
in this case, such part would be pro tanto a separate
country, in the sense in which that term is employe'd:i~
these Rules ". ~ ' I .j

i c!

Thefollowing statement ofthe law in Halsbury's Laws 'of
England, Volume VI, p. 246, para 249 may also 'De
quoted:

" .... ..law, a domicil is acquired in that part of, the
State where the individual resides".

.c
(0

,.::?it
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11. It was also urged on behalf of the respondent that
the word "domicile" in the Rule might be construed no;
in its technical legal sense, but in a popular sense-us
meaning "residence", and the following passage ' in
Wharton's Law Lexicon, 14th Edn., p. 344 was quoted as
supporting such a construction:

"By the term 'domicile', in its ordinary
acceptation, is meant the place where a person lives 0'"
has his home. In this sense the place where a person has
his actual residence, inhabitancy, or commorancy, is
sometimes called his domicile".

In Mcmullen v. Wadsworth 8, it was observed by the
Judicial Committee that "the word 'domicile' in article
63 (of the Civil Code ofLower Canada) was used in the
sense of residence, and did not refer to international
domicile". What has to be considered is whether in the
present context "domicile" was used in the sense of
residence. The Rule requiring the payment of a

capitation f!f...e...1t.f~~Yz.~idi~g for ~xe.mption therefrom
refers only tel14on~1J,tlcld,[;,jesldentswithin the State, There
is no 'ref~renc,~~q . icile in the Rule itself, but in. the
explanation ;S~I.c*(f.O, ows, clauses (a) and (b) refer-to
domicjle, an11.(~,~,t.~ur as .p ar t of the definition of
"bo..1J~,fi.de r1sif1~~t~; 'In.Corpus Juris Secundum, Vol,28,
p. Q'~ Jt IS stated~

""t' , ..::-l , }' .'-C)~ "'!

';Tir~~, ' te~m ' ~bonafjii:e Presidence' means 'th'e
residence.Wll,h,dpmicilil1.;j.\intent".

"'10 OF rJ';\.·· · ,

There is therefore considerable force 'in the contention
of the respondent that when the rule-making authorities
referred to domicile in clauses (a) and (b) they wer.e
thinking really of residence. In this view also.: the
contention that the rule is repugnant to Article J5([1)
must fail. " :/~ e

From the above observation of the Hon 'ble Apex Court, it cl$

also clear that a person has every right to apply for a domicile certificate.

. '
.~/7' JT

(iii) Hon'ble Supreme Court in the case of Dr. Pradeep Jain 1:&
. , f

Ors. Vs. Union of India & Ors reported in (1984) 3SCC 654 .para 8 held
.! C'. I ~

that: .. " .::','" ',. '?

' h ~ ;
.... ~ \

• ~ .. j

"8. Now it is clear on a reading of the Constitution
that it recognises only one domicile namely, domicile in

1~
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India. Article 5 of the Constitution is clear and explicit
on this point and it refers only to one domicile, namely,
"domicile in the territory ofIndia. " Moreover, it must be
remembered that India is not a federal state til . the
traditional sense of that term. It is not a compact ,oj
sovereign states which have come together to forma
federation by ceding a part of their sovereignty to the
federal states. It has undoubtedly certain federal
features but it is still not a federal state and it has only
one citizenship, namely, the citizenship of India. It 'has
also one single unified legal system which extends
throughout the country. It is not possible to say that a
distinct and separate system of law prevails .in each
State forming part of the Union of India. The legal
system which prevails through-out the territory of India
is one single indivisible system with a 'single unified
justicing system having the Supreme Court of India at
the apex of the hierarchy, which lays down the law for
the entire country. It is true that with respect to subjects
set out in Lis!."l[ of the Seventh Schedule to ' the
Constitutio~~WI~~have the power to make laws
and sUbjeci'~er.Tldjng"":" ofParliament,: ine
States can Cf/.~~f/1 laws with respect to subjects
enumerated i~ i?f;~qI of the Seventh Schedule to 't.h. e
Co~sti!ution,.fJ/:kJJ4~~-J£gal sy~t~m unde: the. rubric. ,of
wh.zch such l~wSmriZ !'(lade by the States IS a single legal
sy~tfWllY.hic~m~%§t d~chbed as the Indian Let..d1
sy~tem.1t. w'ifJlaiIbe"""]a IUr.q;.. to- suggest that the legal
system\vaytes/rom State ,!fiS!~re or that the legal syst.~lii,
ofa ~!ate..iPIJ,7tIJ;e'r5.p~frfij lHe 'lf!gal system ofthe Union
of India)' ~rely oecause wjth respect to the subjects
within their j egislatlJ!- competence, the States ~iv~'
power to make laws. The concept of 'domicile' ha,i<h·o
relevance to the applicability ofmunicipal laws, whetli'ki­
made by the Union of India or by the States. It would
not, therefore, in our opinion be right to say thaF'J
citizen of India is domiciled in one state or ano'ther
forming part of the Union of India. The domicile whibh
he has is only one domicile, namely, domicile in -th'l!
territory of India. When a person who is permanenHy'
resident in one State goes to another State with intent{6t!
to reside there permanently or indefinitely, his dom{cN'i;
does not undergo any change: he does not acquire a'l1e#
domicile of choice. His domicile remains the sdhteJ

. • .:; ~ , • • }l rl

namely, Indian domicile. We think it highly detrimerltaY
to the concept of unity and integrity of India to thinkY~
terms of State domicile. It is true and there we agr¥e
with the argument advanced on behalf of the St~~r~
Governments, that the word 'domicile' in the Rule§~~bJ

some of the State Governments prescribing domic{[/irj
requirement for admission to medical colleges siiu~rte
within their territories, is used not in its technical lekdl

'I'~ ;



WWW.LIVELAW.IN
33

I

sense but in a popular sense as meaning residence and;
is intended to convey the idea of intention to reside
permanently or indefinitely. That is, in fact the sense in
which the word 'domicile' was understood by a five
Judge Bench of this Court in D. P. Joshi's case' w~il~

construing a Rule prescribing capitation fee ,for:
admission to a medical college in the State of Madhya
Bharat and it was in the same sense that word 'domicile','
was understood in Rule 3 ofthe Selection Rules made by
the State ofMysore in Vasundra v. State ofMysore. We
would also, therefore, interpret the word 'domicile' used
in the Rules regulating admissions to medical colleges
framed by some of the States in the,same loose senseof
permanent residence and not in the technical sense in
which it is used in private international law. But even 'so
we wish to warn against the use of the word 'domicile,'
with reference to States forming part of the Union :oj
India, because it is a word which is likely to cOnjure'lup
the notion of an independent State and encourage in a
subtle and insidious manner the dormant sovereign
impulses of1ffIJi},"7,~{egj,ons . We think it is dangerous io
use a legal ~~ceiir:f{~;£'}mveying a sense different frojiz
that which is~fI,!~~~!t associated with it as a result;:?!
legal usage oVf'; Ithe j ears. When we use a word which
has come to ~.eJi~4~~tt~&.. concept or idea, for conveyingd
different con'CeptfJl~,~¢~a, it is '~asy for the mind to slide
into , a!l. a;Su1r}i!.lto..r.t ' that the verbal identity I ; Tj
acc011Jftxei:r rt{efffz ~t~<fJ~"!!ric5s by identity ofmea~~n¥;
The c01'jceI!t ~fdomicile it.,usell,f or a purpose otherth.ql1,
its legiti~i;J..,~ifrfftsfJ;rft1z~lfiv~ rise to lethal radia_tion~
which may W the long rtn tend to break up the unity 'and
integrity of the country. We would, therefore, strongl];
urge upon th; State Governments to exercise this wrb'ng
use ofthe expression 'domicile'from the rules regulatiFl~
admissions to their educational institutions "and
particularly medical colleges and to desist froni
introducing and maintaining domiciliary requirement iIj
a condition ofeligibilityfor such admissions. " )' 0 /

From the above judgment, it is understood that the intenti~ri!'~f
/ '.

. : .' ' -i-'

the person to reside in that particular State needs to be established.

•
13. I have also perused the letter bearing reference No. POL.97/74/l:74;

dated Shillong the 1ath June (year not clear) issued by the Government.of

Meghalaya, Political Department. Para 2 and 3 of the said Notification-is
, .;

' '':)i JI

reproduced herein below:
",

" ~ .
.: .1
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.., .

"2. For purposes of issue of Permanent Residence
Certificate a person may be deemed to be a permanent
resident of the district if he has been residing
continuously therein for a period not less than . 12
(twelve) years either in his own house or in a rented
house and has decided to stay permanently in t~f;l~
district. Merely having landed property in that district
will not entitle a person to P.R. C. unless he has been
actually and continuously living in the district. The fact
of continuous residence may be proved by
circumstantial evidence such as payment of electricity
bills, municipality or local committee taxes , house rent
payment receipts, certificate from local headman etc.,
besides. information obtained through normal
administrative channels ".

"3. While a person shall not be deemed to be,a
permanent resident of a district merely by reason ofhis
having resided therein in connection with his civil c;r.
military service or in exercise of any profession' or
calling yet O:J!,g!1fllti~ uld be entitled to P.R. C. if either
(1) he has H~·~q~~. ,tn tin the district continuously fO!:.:'.4
period not le . .'~~~ I! (twelve) years in connection ~~th

his civil and m·lita~.. ervice and has decided to stayin
the district p~~,~~~y after, his retirement or (2)., .f e
hasl.been resi?lingll{~he\district continuously for not l~~\~,~

thafl'12 (twelv..?1;1Y1f!t~ in conn.ec,tion with a profession
o'0cli)li~ a:'fll~by;cthe;rn.a'tu~~of:pr'ofession or calling-or
investJ:ne19:)n it, it coul<.!.~:~aJ;ely be inferred that ;he

inten~s to. .~fjd7 ~er.J!f./eJ~~;Z~ in t~e district, a~d (3) d~l
persons serving ~Jf (!onn~ctlOn wzth the affazrs of 'the- ,.
Government of Meghalaya, Government or semi-
Government eorpofations and autonomous bodies wHo
are not on contract service, contingency work or work:
charged staff etc., and who are on regular employrhknl
though temporary and in whose case it can be safely
inferred that he will reside permanently in Meghalayal!"

- '. [/I

/' i ,~} "~

On reading para 2 and 3 of the said Notification.cjt

' . : . ;~': .: l ;1
1

appears that for purposes of issue of PRe a person may be deemed to be.a
" 1 •• 1

permanent resident ifhe has been continuously residing for a period not-less
• I .,

than 12(twelve) years either in his own house or rented house and .~~,~

decided to stay permanently. On perusal of the said Notification bearing
, 1•. ' 1 • .,

~ ... •.?'l l~~

No. POL.422/76/55,dated Shillong the 13th January, 1995 and Notification
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.
No. POL. 97/74/174, dated Shillong the 10th June (year not clear) is in itself

;

self contradictory and not in consonance with the guidelines given by' the
. ,

Hon'ble Apex Court as well as by this Court in the judgment passed in the

case of Rabbe Alam vrs. State ofMeghalaya & Ors reported in (2017) 1

MJ 128 para 6 and 7 has already laid down the procedures to be followed

while granting domicile certificate. After analysis of the judgment of the

Hon'ble Apex Court as well as the judgment passed by this Court quoted

above, I am of the considered view that a person residing in the State"of

Meghalaya permanently or atleast for the last five years has got every right

to apply for the domicile certificate and his domicile certificate to be issued

~..:e.x.ception in case of a person who

comes on transfer to serve the S~l\~~¥~l}i"s.. case, five years will not be takkri

into consideration, he can ~apPlr~ie'~'domiCil~ qertificate prior to-fiv~
-:>:: ~(".::J ci1 t:1 o,7IT J ~

;,........ ~""'

years also. In case ~0JI\:r1(~h , I make it\.>..~~~ 14at a person residing
... '-"I ",~- ~\..G\ ./

. - n ..... v/T! OFN,\- ... !. p . "".

permanently ill the State"of M€ghal'aya (or the last 12(twelve) years and

when he has an intention to reside here permanently, he should be granted

PRC without any further question. However, if any doubt arises, the Deihity

Commissioner may ask for a Police verification to determine how 10ng'We

has been staying in this State and PRC cannot be issued only for education

purpose but it should be applicable for all purposes. I make it further' clear

that domicile certificate or PRC is not meant only for joining the Army!6r

Paramilitary Force or Education purposes, it is to be granted for '!:~ll

purposes.

~I'~, ~- t".)

On perusal of para 8 of the affidavit-in-opposition filed by the

Government it appears that it is confusing and contradictory as the
:l: ~i
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Government is not in favour of issuing Domicile Certificate which is no!

tenable in the eye of law.

14. For the reasons discussed above, I do not agree with the Notification

No. POL.422/76/55, dated Shillong the 13th January, 1995 and Notificati,qrt

No. POL. 97/74/174, dated Shillong the loth June (year not clear) which an;

hereby set aside and Government of Meghalaya is directed to follow the

guidelines given by this Court in the case of Rabbe Alam vrs. State of

Meghalaya & Drs reported in (2017) 1 MJ 128 para 6 and 7 in respect of

domicBe certificate and PRe.

,). ,

Before I part with this ~~~ :~sr~~)~ request and direct Ms. A.Paul,

Assistant Solicitor General, G~~~'fm~,~;o;. ~Of India to take the copy of the
, • ifJ\ I~.:.I · ; tt,:,
I ,~; , 11 ~ f

judgment and order and jiand <j;(,' rd~e ~~h1e latest by 11-12-2018 to th.e
\~ J,~'¥"" ~ J d':~

Hon'ble Prime Minister, Hon'O·ble.~1i~Rf6 Mini~ter and Hon'ble Law
'J-:, W~..:n:rc-1 "T.-', , -

Minister for their perusal/Gl~<}8ecessary step.\{.(t~r{~g a law to safeguard the
~ 0/1". rv ,\.G\· ~ I

interest of the Hindus, -Silrns;la1£s'? fi3~~cllif~!, Christians, Parsis, Khasis,

Jaintias and Garos who have already'cofheto India and who are yet to come

from Pakistan, Bangladesh and Afghanistan as well as persons of Indian

origin who are residing abroad taking their historical background l f!s
. ~ 1 -I ':

discussed' and quoted above. This Court expects that Government of rn~ia
;~ '; '.

will take care of this judgment in the historical background and save tBi's

country and its people. Accordingly, Writ Petition No. 448 of 20{8ai~
i

allowed.

Assistant Solicitor General; Government of India is further directed
".tH::

to bring the receipt copy for file. Registry is directed to send the copy of

this judgment and order to His Excellency, the Governor of Meghalaya~y
":'::h:1

,I

" l :;
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Special Messenger and also to the Hori'ble Prime Minister, Hon'ble Horne

Bengal immediately .

Minister, .Hon'ble Law Minister and the Hon'ble Chief Minister of West
~ ~..
.:i 1

15. With this observation and direction, the matter stands disposed of.

(S.R.Sen)
JUDGE

Meghalaya
10.12.2018
"S.Rvnjah PS"

j l ~ .

:..,

~ 'fk-'QCHd ~ ~

~/\ ,~
1..0 r'j'ff

'URT OF \'J\'t\:)


