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Hon’ble Mr. Justice Deepak Mishra,
Judge of the Madhya Pradesh
High Court

There are two motives for making people aware of
HIV/AIDS. One is prevention, and one is to encourage an
appropriate response. There should be a legal literacy camp
held, involving doctors, lawyers and other people to educate
people about their rights and about how to avoid HIV
infection. The right to health is a fundamental right, as
interpreted by the Supreme Court.



Hon'ble Mr. Justice Altamas Kabir -
Justice of the Supreme Court

Concluding Remarks

This problem is similar to global warming - as dangerous,
and spreading fast. I am extremely gratefil to the Human
Rights Law Network for having prepared these two
excellent volumes on HIV/AIDS and the Law, a wonderful
collection of judgments and pronouncements.

We as judges need to use the tools available o us in fighting
this epidemic. We need to consider the impact of patent law
and how it can be developed. We will also shortly be
considering the HIV/AIDS Rill which is on the anvil
Access to treatment and the elimination of stigma and
discrimination are extremely important issues for people
living with HIV/AIDS. Education needs @ be given, for
example, to employers about how to deal with employees
living with HIV/AIDS.

Today the HIV population of the world is nearing 39
million. The HIV population in India is near 5.3 million.
HIV positive status by itself does not do any harm, in the
sense it is not infections unless transmitted by very specific
means. Ir can also be kepe in check for a long time.

I first met Justice Yacoob in 2001 when he and another
eminent judge of South Africa of the constitution bench,
Justice Albie Sacks, had come down to Kolkatz. These two
gentlemen were part of the five judges who framed the
South Aftican constitution after the departure of apartheid.
They are extremely sensitive people.

Thank you all for taking part,

OTICE
LTA, [AS KAB






Foreword

On the 19th and 20th of May 2007, Human Rights Law
Network, together with UNAIDS, held a National Judicial
Collogujum, in New Delhi,

The Colloquium was attended by close to 50 High Court
Justices, Chief Justices, and Judges of the Supreme Court
who heard presentations given by experts and participated
in a discussion about the role of the judiciary in responding
to the HIV/AIDS epidemic in India. Issues covered
included technical aspects of HIV/AIDS, the state of the
epidemic in India today, HIV/AIDS and the law;, lessons
which can be drawn from the South African experience,
mandatory testing, treatment, discrimination, patents,
women's rights and many more.

The panel for the inaugural session was made up by the
Honourable Mr Justice Altamas Kabir (Judge of the
Supreme Court, Chair and Keynote Speaker), Dr Maxine
Olson (UNDP Regional Representative), Ms Sujatha Rao
(Director General of the National AIDS Control
Organisation), Dr Denis Broun (Country Coordinator,
UNAIDS) and Mr Colin Gonsalves (HRLN).

The Honourable Mr Justice Al:amas Kabir, in his keynote
address, spoke of how important it was for the judiciary to
understand the nature and extent of the difficulties
experienced by the persons living with HIV/AIDS. He
spoke of the role of the judiciary in interpreting existing
legislation in an expansive and purposive manner given the
current absence of HIV/AIDS-specific legislation, The
keynote address highlighted the difficulties faced by the
judiciaty in trying to deal with issues thar have a social as
well as legal dimensions.
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Dr Maxine Olson spoke of the UNDP's commitment to the right to access to information
for everyone, and the importance of greater involvement of people living with HIV/AIDS
Ms Sujatha Rao gave an update on NACO's activities and the status of the cpidemic in:
India today, as seen by NACO. Dr Denis Broun enumerared the issues concerning
estimating the extent of the cpidemic around the world using existing mathematica
models and spoke of some of the positive signs being seen in some parts of India today
He also spoke of those factors that had worked most significantly in the global figh:
against HIV/ATDS.

The HRLN book, 'HIV/AIDS & The Law' was formally released by The Honourable M;
TJustice Kabir.

On the second day, the Colloguium was attended by Shri Oscar Fernandes
Parliamentarians' Forum on HIV/AIDS, who took questions from the Honourable
TJustices.

Over the two days, a number of sessions were conducted by leaders of the positive
networks - such as Mr Elango Ramachandran of Indian Network of Positive People, Mr
Ashoka Row Kavi Hamsafar Trust, Mr Rahul, Naz Foundation, and Mr Firoz Khan of
Lovelife Society.

A good friend of HRLN, Mr Justice Z Yacoob, Judge of the Constitutional Court of
South Africa, chaired the final session of the Colloquium on the role of the judiciary an
spoke warmly and eloquently about the struggles of the South African people for ant-
retrovirals and the judiciary’s response to the struggle.

Justice Altamas Kabir concluded the Colloquium with an inspiring Valedictory Addres:
ending with a warning that "this is a problem which is almost similar to global warming

as dangerous and spreading fast."
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NATIONAL JUDICIAL
COLLOQUIUM ON HIV/AIDS AND
THE LAW - MAY 2007
GLOSSARY

*  Anti-retroviral Treatment or Therapy
Drug treatment which, when taken properly,
significantly increases the expected life-span of a
PLHA.

¢ ARV Treatument or Therapy
Anti-retroviral treatment or therapy

s+ CSW
Commercial sex worker(s)
¢ Global Fund

Global Fund to Fight AIDS, Tuberculosis and
Malaria

¢ QGIPA
Greater Involvement of People Living with
HIV/AIDS

+ MSM
Men who have sex with men, or a man who has sex
with men

¢ NACO
National AIDS Control Organisation

*+  NACP
National AIDS Control Programme, a phased
programme of which Phase III was announced in

July 2007



PEPFAR
[United States] President’s Emergency Plan for ATDS Relief

PLHA/FLWHA

Person (or people) living with HIV/AIDS

Provider-initiated Testing

A policy under which healtheare providers recommend to patients, presenting
with symptoms indicating HIV, that they be tested for HIV,

PTCT

TParent to child transmission, referring to transmission of HIV from mother to
child before or during birth, or through breast feeding
TB

Tuberculosis

VCIC
Voluntary Counselling and Testing Centre



Hon'ble Mr. Justice Altamas Kabir -
Justice of the Supreme Court

The Hon'ble Mr. Justice Altamas Kabir was born on
19 July, 1948.

He was enrolled as an Advocate in 1973, and practised in
the District Court and Calcutta High Court in Civil and
Criminal marters. He was appointed as a permanent Judge
to the Caleutta High Court on 6 August 1990 and was
thereafter appointed as Chief Justice of the Jharkhand High
Court on 1 March 2005. He was appointed as a Judge of
the Supreme Court of India on 9 September 2005, and is
due to retire on 19 July 2013.

Key note address — We need to make people
aware

HIV/AIDS is a topic where it is of utmost importance to
first of all understand the problem. It is important to know
exactly what we are faced with, and what we are called upon
to tackle. The expressions HIV and ATDS are expressions
with which we are all quite familiar, but sometimes one
wonders what exacdy is HIV? Human Immunc-Deficiency
Virus. What does it do? A person infected with this
particular virus, after a number of yeas, may develop
ATDS. What is AIDS? Acquired Immuno-Deficiency
Syndrome. And how does one get infected? Unsafe sex is
the main problem faced all over the world. Transmission
can also occur through sharing syringes or needles, and
unsafe blood transfusions.

Many people living with HIV/AIDS do not know they are
pasitive, which brings in another facet of this national
debate: confidendality and disclosure.

5K
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There is currently no HIV/AIDS legislation in place. Until today, what we have had is
decisions of the different courts at common law, interpreting certain provisions of the
Constitution of India. The decisions, on the whole, enforce certain human rights
including the rights of people who are HIV positive or suffering from AIDS, which are
puaranteed by the Constitution of India. It is on this basis that judgments have been
delivered by the Indian judiciary:

The most important Article of the Constitution of India in this context is Article 21: The
right to life. The judiciary has stretched Article 21, as well as Articles 14, 16 and even 19,
1o try and provide some kind of relief to those who are infected and affected.

As far back as 1989, an attempt was made to introduce legislation in Parliament addressing
the HIV/AIDS epidemic. That Bill was known as the Acquired Immuno-Deficiency
Syndrome (AIDS) Bill, 1989. Before it could even see the light of day, the then Minister
of Health, who was piloting the Bill, sought to withdraw it. He was asked by a Member
of Parliament why he was withdrawing the Bill: “Let me explain why I am withdrawing
the Bill. In a nutshell, I would say that we have introduced this Bill in 1989 in this House,
now the World Fealth Organisation has passed a resolution that HIV patients and ATDS
patients should not remain isolated. The treatment towards such patients should be
humane. It should not be inbuman. There should be no separate camps or compartments
in any hospital. They should be treated as common human beings. ‘The second thing is
that mostly HIV patients are found in high-risk groups called, in ordinary parlance,
“commercial sex workers”, The Bill seeks that these people will be identified.”

This was amongst the reasons given for the withdrawal of the Bill and there was then no
further attempt made to introduce legislation in Parliament. I think what led to the
withdrawal of the 1989 Bill was also reflected in the judgment of the Bombay High Court
in Lucy R D’Souza v State of Goa and others (AIR 1990 Bom 355). At that time, there
was a law in force in Goa regarding isolation of people who were found to be HIV
positive. Pursuant to this law, Ms D’Souza’s son was quarantined. Ms D’Souza tried to
get her son out, but it was held by the Bombay High Court that, whilst such quarantined
isolation did infringe the individual’s human rights, public health and the public good was
of more importance than the individual’s right to move around freely.

One question which has arisen is whether the national Government ought to be required
to provide treatment free of charge to people who are living with HIV and ATDS. This
particular problem is still most prevalent among the high risk groups, that is commerdal
sex workers, migrant workers, men who have sex with men and injecting drug users.
Once a person becomes HIV positive, there is no cure for it. A person can receive
treatment to slow the effects of the virus on his or her body, but ultimately it is going to
result in ATDS.

NACO is, of course, trying to contain this epidemic, through various methods including
by trying to disseminate information about the use of safety measures for all people when
having sex. HIV/AIDS is also a sodal problem. It is perhaps something which you
cannot enforce by law alone, You cannot, for example, compel someone to use a condom.
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That kind of behavioural change must come about through awareness, which is what
NACO is also trying to bring about.

It is currently proposed that the draft HIV/AIDS Bill will be presented to Parliament in
the Monsoon Session of 2007, I will look briefly at the opening provisions of the Bil,
The statement of objects and reasons provides: “Whereas the spread of HIV/AIDS is a
marter of concern to all, and Whereas there is a need to prevent and control the spread of
HIV/AIDS, and Whereas there is a need to protect and promote the rights of those who
are HIV-positive, those who are affected by HIV/AIDS and those who are most
vulnerable to HIV/AIDS in order to secure their human rights and prevent the spread of
HIV/AIDS, and Whereas there is a need for effective and accessible care, support and
treatment for HIV/ATDS, and Whereas there is a need to protect the rights of healthcare
providers and other persons in relation to HIV/ATDS...” The Bill is divided into various
sections which seek to achieve these objects. Bur it is yet to be presented o Parliament.

It is a sense of awareness that needs to be inculcated and, as judges, in the absence of any
legislation as such, we should all use our own innovative methods in trying to provide
relief to those persons who are affected by this particular disease,

Question

Muxch has been said of the judiciary’s innovative use of Articles 14 and 21.

For example, it is reported that the epidemic is spreading through rural areas,
where the people affected will be looking for speedy accessible remedies,
geographically close ro them. Not everyune can afford o approach the High
Court with & writ petition. What is being done to disseminate information to
the lower judiciary, is 1o educate them abont how to help affected populations?

Answer

The courts, lower courts included, have to use what is available to thern to help
affected populations. Currently, that is the Constitution of India,






Ms. K Sujatha Rao - Additional
Secretary and Director General,
National Aids Control
Organisation (NACO)

Ms Rao joined the Indian Administrative Service in 1974.
She has worked in various posts such as District Collector
and Magistrate, Commissioner and Special Officer of
Hyderabad Municipality in Andhra Pradesh, Director of
School Education, Secretary (Finance), etc. She was also
Director and later Joint Secretary in the Ministry of Health
& Family Welfare, Govt. of India in two spells, from 1988
to 1993 and from 1998 to 2003. In 2004, she was
appointed as Secretary of the National Commission on
Macroeconomics and Health which was co-chaired by the
Union Ministers of Finance and Health. Ms Rao joined the
National AIDS Control Organisation as Additional
Secretary and Director General on 21 November 2005.

What NACO is doing

This is an overview of what we are doing at the National
AIDS Control Organisation in respect of the HIV/AIDS
epidernic, which is now quire a serious concern in India.
First of all, T ask for your understanding that lawyers and
NGOs are able to make passionate pleas on distinct issues,
but that we, as implementing programmes, have to look at
a broader picture, and have wider responsibilities.

The first case of HIV in India was discovered in 1986 in
Chennai. Today, we estimate there may be some 5.2 million
cascs. The estimares are drawn up by using surveys from
sentinel sites, which we bave established throughout the
country. At cach sentinel site, we collect abour 400
unlinked, anonymous blood samples from people who
come to the sites over a period of three to four months. The
blood samples are tested, and those which test positive for
HIV go to a national reference laboratory for confirmation,

MS. K SLJAT

O
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Based on those positive test results, we take into account the denominator of the
population and arrive at an estimate of the prevalence level of the disease. We extrapolate
that to the whole country, and from there we draw the estimated number of cases.

In India today, we have about 1,162 sentinel surveillance sites in public hospitals, as well
as sites which commercial sex workers, injectable drug users and MSMs (i.c. high risk
groups) are likely to attend.

The World Health Organisation, which is the international certifying body for our sentnel
surveillance sites, has given India an A Grade. That means we have one of the best and
most robust sentinel systems in the world for assessing the trend, and tracking the disease
progression in India.

A fipure of 5.2 million people living with HIV/AIDS translates into 2 prevalence level of
approximately 0.9% amongst the adult population. This means it is stll under the 1%
benchmark. I think it is a very distinct achievement of NACO’s to have been able to protect
99% of the citizens from this infection. There arc claims that these figures are an
underestimate, but our assessments are scrutinised by international bodies such as UNAIDS,
the World Health Organisation, the Center for Disease Control and Prevention. They
participate in the process and, in June, 2007 will again look at our figures for the 2006 data.

In absolute numbers, India is second only to South Africa. This year, you may have seen
the UNAIDS estimate of 5.7 million people living with HIV/AIDS, which would put
India ahead of South Africa in terms of absolute numbers. This discrepancy is due to the
fact that NACO?s figures include only those in the 15 to 49 year old, sexually active section
of the population.

‘The epidemic is still characterised in India as a concentrated epidemic. It is not a general
epidernic, as we see in South Aftica or Sub-Saharan Africa where the prevalence rates are
18% to 20% - Botswana has a prevalence rate of 32%. The epidemic in India is
concentrated in some states of the country and, within those states, within certain districts.
It is largely in the developed parts of the country, such as costal Andhra Pradesh, in the
Maharashtra region, and Karnataka, and in Manipur and Nagaland (because of the
association with drug use).

The age and sex distribution of the reported AIDS cases in India shows that the younger
population is most vulnerable to this infection. 15 to 29 year olds constitute almost one
third of the total number of those infected, and that is a major cause for concern. The 30
to 49 year olds also have a large burden of disease. In India, 86% of HIV infecdon is
passed through heterosexual sex, the rest through contaminated blood, sharing of syringes,
or within the MSM community.

The HIV prevalence level is not uniform amongst different population groups. Among
those who have sexually transmitted diseases, it is about 5.7% — these are averages which
means it could range anywhere between 4% and 12%. In Andhra Pradesh, 22% of those
with STDs are HIV positive while 8.4% of female sex workers are HIV positive. In
Maharashtra, we find that 20% to 25% of the commercial sex workers are HIV positive;



recently we found a village in Punjab where the youth have been taking drugs, and there
was a prevalence of almost 17% amongst the IDUs.

When we extrapolate to the general population, we use an indicator of HIV tests taken at anti-
natal care, as these mothers are generally less likely to engage in high risk behaviour. This data
is, therefore, extrapolated as a proxy to give the general estimates for the country as a whole.

NACO’s goal for 2007-2012 is to halt and reverse the epidemic in India. The modelling
exercise done for these purposes shows that if we do not do anything, and just continue
to maintain the status quo, by 2012 we may have about 6 to 8.7 million cases of HIV
infection. If, however, we are able to implement the interventions designed in NACP
Phase III, we, in partnership with all our donors and in consultation with the states and
different stakeholders of the programme, would be able to reverse the epidemic, bring it
down to between 3 and 3.5 million, and after that we hope it will peter out. That is the
modeling we did, and ir is based on this that NACP Phase 11T has been developed.

There are four key strategric objectives. One is prevention. Data today shows thar the Indian
model is very effective, and has in fact been adopted by other countries. Qur prevention
policy is based on trying to saturate the high risk groups, mainly commercial sex workers,
IDUs and MSMs, providing access to safe blood and testing and providing prophylaxis
treatment to HIV pregnant women to ensure they do not pass on the infection to their babies,

In the prevention programme, we base our model of saturating the high risk groups on a
rights-based approach. This sometimes brings us into conflict with other government
departments, for example the Department of Women and Child Development which
would like to bring in a law to the effect it should be a punishable offence for a male client
to go to a sex worker. Qur argument has been that unless and until we get these
marginalised groups out into the open and get access to them to provide information,
condoms, access to services etc., it will be impossible to contain the infection. Legislation
such as criminalising clients of commercial sex workers would only push the infection
further underground, and does not really solve the problem.

We have found the rights-based approach to be effective in the states in which we have
implemented it. In Tamil Nadu for example, under NACP Phase II, we have about 92%
use of condoms amongst sex workers. There is evidence to show that, over a period of
three years, the epidemic has shown a decisive reversal. It is now at 0.6% and I think in
the next year we should be able to declare Tamil Nadu, previously one of the highest hot
spots in the country, as a low-prevalence state. The results are similar in Maharashtra and
Andhra Pradesh. Andhra Pradesh continues to be a very high prevalence state, although
it has come down from 3.2% to 2%.

Our second key objective is increasing the proportion of people living with HIV/AIDS
who are receiving care, support and trearment. HIV positive people are prone to severat
opportunistic infections — surveys show they suffer double the number of infectons of a
person who is HIV negative. At the houschold level, in terms of illness episodes, visits to
the hospitals etc., people living with HIV/AIDS face a lot of economic hardship.
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Thirdly, we want to decentralise, at district, state and national levels, improvements to the
management of the Programme.

Our focus on saturating high risk groups means we need accurate methodologies to
determine the locations of these high risk groups. For example, we used to have brothels,
which were much easier to approach — there was a whole hierarchy of functionaries around
the brothels. Now, because the activity is illegal, ail this has been breaking down and it
has made it a greater challenge for us to reach out. Today, we have a large number of
prostitutes on the streets, in homes. The more the police enforce the laws, and it is their
duty to do so, the more you push the infection to invisible areas, making it difficult for us
to access people.

Section 377 is also a huge legal barrier to us in accessing MSMs. ‘To say that 2 man having
sex with another man is liable to ten years’ rigorous imprisonment, is a source of
exploitation, a buge factor to pushing them underground, and a huge factor in which we,
the programme, being unable to access them in time.

Testing is very critical to NACO because out of the estimated 5.2 million people living
with HIV/AIDS, only 17% of them know they arc HIV positive. A TB patient will start
coughing, so he goes to a doctor. An HIV positive person, unless he or she comes forward
for a test, may not know he or she is HIV positive for quite some time.

Testing was brought into the Programme in 2001, when we did about 4 million tesss.
This year, the target is 10 million. We want to get to 22 million people being tested next
year. Our objective is to get as many HIV positive people as possible out in the open, so
that we can access and treat them.

Condom promotion is also a very critical programme for us, Last year we distributed 993
million condoms, and our target is to reach at Jeast 3 billion condoms distributed in the
next two years. Blood safety is another important programme.

We have expanded from 54 ART Centres to 127. In 2007, another 48 to 50 centres will
be added. Our target is about 250. Alongside this, we are developing satellite sites for
the distribution of drugs closer to home. We have about 75,000 people on free ART at
the moment, That means they get free diagnostics and free treatment. In addition, we
have reason to believe (through the ORG, a credible survey of utilisation of pharma drugs)
that another 30,000 people are receiving ART.

India was the first country to come up with treatment protocols and the right ART
dosages for children. This has enabled children to access good quality treatment. We have
reached about 5,200 children. We have identified 12,000 children, whose CD-4 count has
been done. Those who do not currently require ART, will receive it as and when they do.

Second line treatment requires three drugs and the projections show that, by 2011, we
may need to spend Rs. 450 crores on these three drugs. Today, the second line treatment
costs almost Rs. 1 lakh per person per year, as opposed to Rs. 7,000 for the first line
drugs. We have taken a view that, if there are 5.2 million people living with HIV/AIDS,



our focus should be to try and reach those 5.2 million people. Our main target is to access
as many people as possible with the first line drugs. Later on, as we stablise the
programme, we will certainly get to full, comprehensive treatment,

NACP Phase IIT envisages a NACO spending of about Rs. 8,000 crores, of which
spending on prevention is the most important.

There are certain legal barriers making NACO’s work extremely difficult. There is a need
for national debate, for example, on legalisation of commercial sex workers. Should we
repeal Section 377 Some people say that 99% of the population has an equal right to the
resources allocated to HIV/AIDS. Their argument is that a disproportionate amount of
resources are allocated to 1% of the population. National debate is also required on the
issue of confidentiality.

There is a globally-accepted best practice which requires confidentiality, but increasingly
people living with FIV/ATDS are secking transpott subsidies, and rightly too. How can
we provide this and ar the same time protect confidentiality?

Increasingly, chief ministers are demanding mandatory testing, pointing to a state like
Andhra Pradesh where a number of young girls have been widowed in circumstances
where their husbands married them without disclosing their HIV positive status.
Listening to these girls® stories makes you very sympathetic to them and their requests, but
we alse know of the serious drawbacks of a mandatory testing programme.

Question

Docs the epidemic bave a trend of being moere prevalent in urban, rather than
rural areas? I wish to be informed as o whether the rural area is affected more,
or the urban area - so that we have an insight as to where effort has to be made,

Answer

When we first started in the early 1990s, it was focused 57-60% in urban areas.
Over the Iast ten to fifteen years, the epidemic has been shifting to rural aress,
and now the data shows that 57% of the infection can be found in raral areas.
This is largely because of the bridge populations — truck drivers and migrant
workers — who go in search of economic opportunities and take back the
infection to their wives in the rural areas (the feminisation of the epidemic,
where women faithful to their husbands are becoming infected).

Transmission of the virus amongst YDUs is seen largely in the metro dties, but
we are, for example, seeing it in rural areas in Punjab, as well as in the North
East states.
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Question

Firstly, please provide some details on the monitoring mechanisms used by
NACQO. There is always a risk that a programme fails due to lack of
enforcement. It has been suggested that the judiciary can play a role in
enforcement of the programme, for example if the court is approached with a
PIL. What else does NACO do for programme enforcement?

Secondly, what kind of media strategy is in place to ensure that information is
reaching the right people?

Answer

NACO operates at scate level through the Stare AIDS Control Societies. Most
of the targeted interventions with the high risk groups and bridge populations
are done by NGOs, as they have much better access to these groups. This
implementation is monitored very closely — we have reviews almost every month
to test, for example, actual condom use, prevalence levels of sexually transmitred
diseases etc.

We also carry out a sentinel survey every chree years. Abour 100,000
households are interviewed, this is a strucrared sample, and we use a.
questionnaire to seck information on whether there has been a behavioural

- change. We want to see that we reduce promiscuous behaviour, other risky
behaviour, and increase use of condoms. Our latest survey, carried out last year,
shows an awareness level of 86%, and that use of condoms has been steadily
going up among the groups with which we are most concerned.

We run information campaigns, largely on radio and Doordarshan, which have
good access in the rural areas,

Quaestion

Financial and other constraints mean you are able to test only a percentage of
the population through sentinel surveillance monitoring, Are the tests carred
out one-time tests, or are you able to test periodically?

Answer

The sentine! surweillance testing is done every year, from people who are
unlinked and anonymous. This is only to get data for tracking the disease. Is it
going into rural areas, is it evenly spread among men and women etc. Itis an
academic exercise for us to ger data.

‘We are rapidly trying to decentralise the testing sites, but the problem here is the
low perception of risk. Due to the epidemic’s association in people’s minds with
homosexuality, for example, the community may think “why is she going to a
test?” In the absence of mandatory testing, low perception of risk is a big barrier,
because people have to want to be tested. Pre-test counselling and post-test



counselling are made available. We have about 4,200 laboratories where we have
set up integrated counselling and resting centres, where there is a laboratory
technician and a counsellor. It is 2 walk-in service, and their use is increasing.

The debate on whether we should make testing mandatory or not is becoming
a big issue. With cooperation of the police, Andhra Pradesh tested the low-level
police constabulary in one district, and found 2% prevalence. Many Police
Constables insist on having unprotected sex, thinking they are macho and
nothing will happen to them. They have power over the women, who cannot
negotiate safe sex. This kind of data illustrates to some people the balance
between mandatory and voluntary testing. We ate trying to find that balance in
the provider-initiated testing policy.

Provider-initiated testing is when a doctor sees a patient who, for example, has
diarrhea, or weight loss — symptoms which could suggest HIV infection. That
health care provider would then have the right to suggest the patient should aken
an HIV test, in the same way you would tell a patient to get an MRI test done.

We are also looking at an opt-out policy, where if a large number of people are
together — this is mainly for pregnant women — we provide them with
information about HIV/AIDS and tell them we would like to do an HIV test
as a routine matter, then we can see that your baby is not infected.

In both these cases, we have a problem with the human rights angle, which says
we are not making the testing voluntary. It is a fine balance to be met.

Question

The situation in the North East ts very complex. There are as many as 34 active
insurgency operations going on. Apart from terrorism, we take HIV/AIDS as
the main terrorist threat in the North East. So, in this regant we have four
groups of people, The mswrgency groups, truck drivers and those who are
passing through the North East, migrant workers, and then those involved m
the drug maffic. What study or survey has been made by NACO for these arcas?

Answer

Studies show that in the North East, this problem continues to be very severe
Manipur is the highest in terms of prevalence, and the main problem is the drug
rafficking from Myanmar. This is an unprotected zone and it is very difficult to
control thar.

We have several surveys which show that intravenous drug use is the main driver
of the epidemic in the North East and we are now trying to have a comprehensive
policy where we provide IDUs with oral substitution therapy, to get people away
from intravenous drug use.







Dr. Maxine Olson, UNDP Regional
Representative

The UNDP Approach

In India, as well as in most countries of the world, the UN
operates under the three ones principle. This is: (i) one
framework for the strategy of how to address HTV/AIDS
within the country; (ii) ome coordinating mechanism -
ideally (as is certainly the case in India) under the leadership
of the government itself; and (iii) one monitoring and
evaluating framework, so that we all measure our challenges
and successes in the same way,

One of UNDP’s core activities is to support making the
tools of prevention available — information, condoms, safe
blood, clean needles, treatment to prevent the unborn from
becoming infected. We are committed to seeing that the
right information is available to those who need it most,
and that includes providing sex education. This is a hot
topic in India. Some states such as Madhya Pradesh and
Karnataka are in the process of banning sex education.
Education is really the only vaccine we have that works, in
terms of preventing HIV. If people do not know how to use
condoms, if they do not know how the infection is
transmitted, if they do not know the importance of safe
blood and the importance of clean needles, the chances of
them becoming infected become much higher. We need to
find the way forward to provide this information to the
most valnerable (ie. the young who are in schools) in a
way that is acceptable to Indian society and provides the
information they need.

The UNDP also works in mainstreaming. Mainstreaming
is very important — HIV/AIDS is everyone’s business. It is
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a question of secing how each of us in both our professional and personal capacities can
be in a position to halt the increase in the rate of infection.

GIPA, the greater involvement of people living with HIV/AIDS, is one of our priority
principies. Positive people are an important tool, the best instrument, to carry out
cffective HIV/AIDS programmes. PLWEA are best able to understand and communicate
to others the issues involved. To hear a positive person speak, 1 know in my own
experience, turns the tide in terms of how one sees the issues, and how one understands
their immediacy for the people of India.

The UNDP wants to be inclusive, and takes deliberate steps to see that positive people are
a part of planning our programmes, as well as their implementation, monitoring and
evaluation.

I want to examnine briefly the context in which the HIV/AIDS epidemic has thrived and
what the UNDP sees as the vital role, the judiciary plays in the way forward. It is
important to understand why the numbers continue to grow. Stigma and discrimination
act as a bar to the very effective work possible at the medical level. Stigma and
discrimination operate in two different ways. One is that the vulnerable populations
themselves are not easily reached. Therefore they do not have the information or means
to prevent infection itseif. Secondly, once someone is infected, the same stigma and
discrimination operates to drive them and their knowledge underground, so the infection
continues to spread. Sdgma and discrimination are drivers of exclusion, which in turn is
the single biggest driver spreading the disease.

We have all been watching and participating in the discussions about the new development
plan for India for the years to 2012. The issue of inclusion is very much present in that.
The understanding is there that, as a development issue, it is important to narrow the gap
between the rising, fast growing India, and the part thar is not growing. The traditional
distinction between Indian and Bharat is still very much there, and the concern for
development practitioners is to see that inclusion is the order of the day.

At the United Nations, we look at inclusion in all the work we do, to meet the needs of
those who are most disadvantaged. In fact, the goal for our own development framework,
which is a sub-set of what is done in the national development plan, is “to promote the
social, economic and pelitical inclusion for the most disadvantaged, especially women and
girls.” This is very much the way we approach the issue of HIV/AIDS. It is about
inclusion and seeing that cur programmes are ones which include positive people and the
most vuinerable groups as important, vibrant members of society itself.

Discrimination on the basis of a disease is a violation of a person’s human rights, That is
why the engagement of the judiciary is so important. As the number of those living with
HIV/AIDS grows, and the effects are felt ar individual, household and community levels,
many more cases are coming to the courts for redress, for the upholding of rights relating
tO access to treatment, patents, second line treatment, health, property, care and support,



National Judicial Colloguivm on HIV/AIDS and The Law - May 2007

adoption, guardianship of children affected by HIV/AIDS, rights of a widow whose
husband has died from ATDS within the extended family.

We seck three things from the judiciary. One is that when cases come before the courts,
there is speedy and conscientious redress, Secondly, the enforcement of existing laws and
policies. Lastly, to ensure a strong legal framework for the protection and promotion of
the rights of those infected, affected and vulnerable to infecion. The judiciary can
certainly play a lead role in the reinterpretation of section 377, in facilitating better access
to services for MSMs, and in the implementation and enforcement of any HIV/AIDS-
specific legislation that is passed.

As the number of cases on enforcing the human rights of those affected by HIV/AIDS,
together with the awareness of those judgments, the judiciary will be a part of the
transformation of the understanding and appreciation of HIV/AIDS and the human rights
of those affected. The judiciary’s role is critical to ensuring individuals affected are able to
lead lives of dignity and that India’s prosperity means prosperity for all.

Question
Are you generating a model package of laws for universal access that could be
adopted, or promoted by the treaty route?

Answer

There are a number of experiences from around the world that are considered
best practice, and of course in India, there is the HIV/AIDS Bill.







Dr. Denis Broun, UNAIDS,
Country Coordinator, India

Dr Broun obtained a Masters degree in Biomathematics in
1977, and his Medical Doctor Degree in 1981, from the
University of Paris. He specialised in Tropical Medicine
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He is diploma cum magna laude of the Paris Institute of
Political Sciences, 1984.

After working as a health economist in countries in Africa
and Asia, Dr. Broun joined the World Bank in 1991 and
was in charge of the pharmaceuticals and vaccines sector as
a Senior Health Specialist coordinating the Bank’s work in
the essential drugs area. Between 1996 and 1998, he was
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World Health Organisation in 1998, initially as a deputy
director for the Control of Tropical Diseases, then as
Director of Resource Mobilisadon. Between 2000 and
2005, Dr. Broun worked with Management Sciences for
Health, leading the franchise activides of the Gates
Foundation-funded Strategies for Enhancing Access to
Medicines (SEAM) to improve access to essential drugs.

Dr Broun became UNAIDS® country coordinator for India
in 2005.

The state of the epidemic in the World Today

What is the situation of HIV/AIDS in the world todayt
The first important thing to note is that whatever figures we
give for HIV/AIDS, they are estimates. We do not know
the exact situation. The only way to know the exact
sitzation would be to have everyone tested, which is of
course impossible, and it would necessitate every case of
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AIDS treated by doctors and hospitals declared as such, which is never the case. So, we
base our figures on estimates. We have large margins of error everywhere. We do,
however, probably have enough information to understand the dynamics of the epidemic,
how it has been evolving and where it is going now.

To give you an example of the spread, when we speak of the number of people living with
HIV/AIDS in India, we give a mid-point of a little over five and a half million. We say it
is actually between three and ten million — this is the type of margin of error we have in
our estimates.

In the world today, we think that, as of 2005, there were 39 million people living with
HIV/AIDS. This could be as high as 46 million, and it could be lower. We estimate,
based on the evolutions we have from the previous years, that in 2005, 4.1 million people
became infected and that 2.8 million people lost their lives to AIDS. Since the beginning
of the epidemic, close to 30 years ago, more than 60 million people have been infected and
more than 20 million people have died of AIDS - the equivalent of a world war.

What is the trend today? For the first time, I think we are secing a positive evolution. We
are seeing a stabilisation, even a decrease of prevalence in several countries. From the
models we have, we have good reason to believe the epidemic has peaked towards the end
of the 1990s and early 2000s. There is progress, thanks to better prevention. This
progress has been recorded in many countries, and it is something we in UNAIDS have
been looking for for many years. We went to great efforts to check these figures that
secmed to show improvements were real, when we saw the situation was improving in
Zimbabwe and Kenya. We put a lot of research and resources into these countries to
confirm it was indeed the case; We also know that in India there has been progress in
several states. The prevalence has been decreasing in Tamil Nadu for the past four years,
and Tamil Nadu is no longer a high prevalence state.

In addition, we have more than one and a half million people on anti retroviral treatment
in the world today. We consider that more than 400,000 deaths were averted last year
thanks to this successful treatment. This is important because when we have so many
deaths averted, that means we have more people alive and living with HIV/AIDS, and the
prevalence as a whole can continue to grow. It is not the same thing, though, as people
living with HIV who are sure to dic because there is no treatment.

What the world is showing is that ATDS is indeed a problem, but that it is a problem with
a solution. It is a solution made of better awareness, better information, better prevention,
better care - and this has been implemented in a large number of countries. There are
many things that have made this possible. I think AIDS is unique ir: this respect, and it
is worth looking at these facilitating factors. One has been money. Ten years ago, we had
abour 1U8$200 million of international money to fight HIV/AIDS. Today it is close to
US8S$9 billion. The countries living with a high HIV/AIDS prevalence have increased their
own national budgetary spending in a way which had not been seen in previous years. We
have seen major initiative created with many funds — for example, PEPFAR (the United
States Presidential Initiative) which brought $15 billion dollars to the fight against



HIV/AIDS, the creation of the Global Fund Against ATDS, Tuberculosis and Malaria, the
special programmes of the World Bank on treatment of HIV/AIDS and prevention; all of
these elements brought additional international money; which was necessary to help
countries make the best of their own investments.

Another important facror has been the big movement rowards fighting the HIV/AIDS
gender gap. HIV/AIDS was initially a disease of men; it is now more and more feminised
in sub-Saharan Africa. Up to 60% of people living with HIV are women, in India it is
more than a third - it is about 39%, Women's moverneunts all over the world have adopted
this HIV cause, as a mechanism to ensure women would be empowered, would have more
capacity to access knowledge, more capacity to access prevention,

HIV/AIDS has also triggered a real movement towards the rights of minorities, especially
the sexual minorities. This subject, which was often taboo, has now come out in the open,
and is discussed in several countries. HIV/AIDS has been the trigger to help increase the
rights of minorities, which in turn has allowed betrer prevention of HIV/AIDS.

Information is also important. HIV/AIDS is the first disease of the internet age, and there
has been an explosion of global information abour HIV/AIDS. For those familiar with the
information networks, it is very difficult to imagine news about changes in HIV/AIDS in
one country not being known elsewhere almost immediately. It has been interesting to see
that on the issue of section 377, activists from all over the world have been making their
opinions known for an issue which, in the past, would have been confined to India. This
networking, this internadonalisation of information and of activism, has really changed the
picture. It is interesting to see how international acrivists have opened debates and opened
minds; how, for example, this has led to the major decrease in the price of anti retroviral
drugs (which has been decreasing by a factor of nearly 100), how it has helped to raise
international money, how it has alerted international press and user networks,

HIV/AIDS has also seen something that we are going to see more of in public health in
general, the power of people living with the disease. The power of patients not being seen
as at the mercy of doctors. Patients and people living with HIV/ATDS have taken their
faith in hand, and have been major actors in the whole debate on how to prevent and how
to cure HIV infection. I think these changes are changes in international society, and they
always have their consequence in law, national and international law.

The world community has put a major effort in to fight HIV/AIDS. It has raken some time,
The first cases came at the end of the 1970s, the reaction from UN aid agencies started
probably towards the end of the 1980s. Ir was in 1996 that UNAIDS was created, and in
2001, we finally had the first special session of the General Assembly of the United Nations
on HIV/AIDS. This was the moment when the whole international community took this
cause as a major cause for international cooperation, for international security, and where
public health became something which concerned everybody: In 2006, five years later, we had
a high-level meeting in New York of the general agsembly where two major ideas came out.
One was universal access. The concept of universal access to care, as well as universal access
1o prevention, treatment and support for people living with HIV/AIDS. This concept of
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