IN THE HIGH COURT OF MADHYAPRADESH
BENCH AT INDORE
WP No.8680/2020  
Petitioner

 



  Shashikala W/o Late Mangre  Prasad Verma
                                     Age-65, Occupation: labour, Address: House No.  

53 Shiv shakti Nagar Behind Kalyan  Mill,Indore  
                                                    VERSUS
Respondents:


1. State of M.P. 
Through the Principal Secretary,
Public Health and Family Welfare
                    6th, Floor, Satpuda Bhawan Bhopal (MP)



pshealth@mp.gov.in
2. Chief Medical Health Officer, 
27 MG Road Siaganj Indore,

 Madhya Pradesh- 462004

cmhoind@mp.nic.in

3. Head of Department
Gynecology Department

Maharaja Yeshwantrao Hospital, MY Hospital Rd, CRP Line, Indore, Madhya Pradesh- 462004

csurgeonindmp@mp.nic.in

4.Suprintendent of Police (West)

M.O.G. Lines Indore 

Reader.spwest@gmail.com

5.Thana Incharge,

Pardesipura
Indore, M.P.
cspmganjindore@gmail.com
6. Collector,

Collector Office Indore

dmindore@mp.gov.in

WRIT PETITION
UNDER ARTICLE 226 OF THE CONSTITUTION OF INDIA
1. 
PARTICULARS OF THE CAUSE / ORDER AGAINST WHICH THE PETITION IS MADE:

(1) Date of Order / Notification / Circular / Policy / Decision etc : Nil
     
(2) Passed in (Case or File Number): Nil
(3)Passed by (Name and designation of the Court, Authority,                             Tribunal      etc.): Nil 
 (4)  Subject-matter in brief:
The instant is a writ petition filed under Article 226 of the Constitution
of India seeking issuance of writ of mandamus or any other appropriate writ, order or direction of this Hon'ble Court.
    The petitioner is Schedule  caste the resident of the Shiv shakti Nagar Behind   

         kalyan Mill,Indore and the present case deals with the unfortunate and heart      

         Wrenching tale of his minor granddaughter of 15 years 9 months old,       

         who was raped by the neighbor named Dilip who 60 years old.
There is no surprise in the existence of situations where such predators look for minor girls as their prey because of their young age and vulnerabilities. The young girl has suffered not just physical trauma but mental anguish as well, she underwent the traumatic experience which has left a lifelong impact on her mental health.
Adding to her misery was the fact that she conceived due to the gruesome act of rape,  therefore is currently pregnant at 19 weeks 6 day of gestation (till 19/06/2020). Before the minor girl could overcome from the physical and mental abuse she suffered, an additional trauma was awaiting for her. The minor girl with all her consent wishes to terminate her pregnancy but despite  representation addressed to the respondent authorities, the process of termination of pregnancy was not facilitated. As a matter of fact the MYH authorities denied representation of termination of the pregnancy when the petitioner who is grandmother of victim went to the respondent No 2 &3 on 19/06/2020. 
Hence the minor girl has no other remedy but to approach the Hon’ble Court for appropriate and necessary directions. There lies an urgency as the pregnancy is in advancing stages and any further delay may ultimately make it impossible to terminate.


Because U/s 3 (2)(b)(i) of the Medical Termination of Pregnancy Act, 1971 expressly permits for termination of pregnancy up to  twenty weeks on grounds of risk of grave physical and mental injury to the pregnant woman and a simple reading of the Explanation to this provision 
would show that the petitioner's case falls within the ambit of the provision. It also mentions how  it involves risk to the pregnant women on account of mental stress caused by rape. Respondents No. 2& 3 are making unnecessary delay.
2.
IT IS DECLARED THAT NO PROCEEDING ON THE SAME SUBJECT MATTER HAS BEEN PREVIOUSLY INSTITUTED IN ANY COURT, AUTHORITY OR TRIBUNAL.

3.
DETAILS OF REMEDY EXHAUSTED:
It is submitted that the Petitioners have no other remedy but to approach this Hon’ble High Court by way of Instant Writ Petition.
4.
DELAY, IF ANY, IN FILING THE PETITION AND EXPLANATION
THEREFORE
5.
FACTS IN BRIEF
5.1
That, the minor girl is a resident of 53 Shiv Shakti Nagar,Indore.

 The victim studies in class 7th standard . Marklist is annexed herewith marked as Annexure  P-1.
 5.2That, the Accused is 60 yr old neighbor named Dilip who lives near victim's house, Being a neighbor both use to come to each other’s house. 

5.2
That,On Dec 2019 Victim was summoned to the room by Dilip and raped her, Dilip raped shivani two or three times on 25th & 28th  Dec 2019.After that He also threatened the victim  if she tells anything to anyone about the incident, there would be no admission in any school and no one will talk to you. Out of this fear the victim did not tell this thing to anyone.
5.3
That, When the victim did not get a period since 4 months, she told her grandmother & when the petitioner took her doctor’s clinic for check up, doctor told that she is pregnant. 
5.4
That, the victim went with her grandmother and lodged a FIR against the accused Dilip at Pardesi Pura police station and case is registered against the accused on 18-6-2020. FIR no. 352/2020, copy of  FIR annexed herewith marked as Annexure  P-2. A case has been registered against the accused under sections 376,376(2)(n), 376(2)(i) of IPC and along with  under section  5j(ii),5l and 6 of  POCSO act 2012.
5.4
That, Parents of Victim died on 2012.His father death certificate is annexed herewith marked as Annexure  P-3,since then Victim Shivani is living with her grandmother, Petitioner(Victim’s grandmother) works to wash dished at other’s homes.
5.5
Thereafter, The petitioner vide letter dated 19.06.2020 sent a letter to officer-in-charge/HOD gyenic dept of  Maharaja Yashwant Government Hospital, Indore, Madhya Pradesh requesting for termination of Pregnancy of Kumari Shivani Verma., they refuse to take the application  for termination of pregnancy by hospital authorities, hence there exists no other remedy but to approach the Hon’ble High Court for appropriate and necessary directions. There lies an urgency as the pregnancy is in advancing stages and any further delay may ultimately make it impossible to terminate. Letter dated 19.06.2020 to officer-in-charge of Maharaja Yashwant Government Hospital, Indore, Madhya Pradesh requesting for termination of Pregnancy of Shivani varma is annexed herewith marked as Annexure P-4.  After that petitioner’s Advocate sent the representation via Email. Representation receipt via email  is annexed herewith  marked as Annexure P-5
5.6
That subsequently M.Y Hospital, Indore referred the minor for Ultrasound.  Shivani’s USG report came on 19.06.2020. USG report  is annexed  marked as Annexure P-6. Report clearly stated that the minor girl is 19 weeks and 6 days pregnant. However,  the minor girl with all her consent wishes to terminate her pregnancy but despite  representation addressed to the respondent authorities, the process of termination of pregnancy was not facilitated. MY Hospital’s authorities refused  to take the representation.
 5.7
That, the young girl suffered not just physical trauma but mental anguish as well, the traumatic experience she underwent left a life long impact on her mental health .
 Adding to her misery was the fact that she conceived due to the gruesome act of rape and therefore is currently pregnant. Before the minor girl could overcome from the physical and mental abuse she suffered, an additional trauma was awaiting for her that due to the rape she conceived. 
5.9
victim’s Adhar card and petitioner’s adhar card annexed herewith is  marked as Annexure  P/7 and victim  caste certificate Annexure P-8.
6.
GROUNDS URGED
The petitioner herein respectfully presents the present writ petition under Article 226 of the Constitution of India inter alia, on the following grounds:
6.1
Because U/s 3 (2)(b)(i) of the Medical Termination of Pregnancy Act, 1971 expressly permits for termination of pregnancy up to  twenty weeks on grounds of risk of grave physical and mental injury to the pregnant woman and a simple reading of the Explanation to this provision would show that the petitioner's case falls within the ambit of the provision. It also mentions how  it involves risk to the pregnant women on account of mental stress caused by rape. The relevant portion of the provision is reproduced below:
“(2) Subject to the provisions of sub-section (4), a pregnancy may be terminated by a registered medical practitioner,-
(b) where the length of the pregnancy exceeds twelve weeks but does not exceed twenty weeks, if not less than two registered medical practitioners are.

(i)he continuance of the pregnancy would involve a risk to the life of the pregnant woman or of grave injury physical or mental health ; or”
Explanation 1.-Where any, pregnancy is alleged by the pregnant woman to have been caused by rape, the anguish caused by such pregnancy shall be presumed to constitute a grave injury to the mental health of the pregnant woman.”
6.2
Because the minor girl is already suffering from a major setback and mental anguish. Before she could even overcome her ordeal, conceiving due to the rape added to her misery and the same will effect her life in future as well. Since having a life is not merely about animal existence, not allowing the termination will violate her rights under Article 21 of the Constitution of India. 
6.4
Because the petitioner is a rape victim and a minor girl, it is the respondents responsibility to provide complete assistance and rehabilitation.  Her whole life is before her and any further difficulty will affect the future perspectives of the minor could lead to irrevocable loss. 
6.5
Because in the latest pronouncement by Kerala High Court, the division bench including Justice AK Jayasankaran Nambiar and Justice Shaji P Chaly issued the crucial order pointing out the freedom of the girl in decision of the pregnancy. By allowing termination of pregnancy to a 14 years old minor girl, the Kerala High Court pronounced that 'Right To Make Reproductive Choices A Facet Of Personal Liberty Under Art 21'.
Case Law 

1. Of   Order Passed by Hon’ble High Court of MP Indore WP No.7754/2020, Order Date 9th  June 2020 Annexed herewith as Annexure P-9.
2. Of   Order Passed by Hon’ble High Court of Chhattisgarh Bilaspur WPC No.976/16 Order Date 20/04/2019 and 25/04/2016Annexed herewith as Annexure P-10.
3. Of Order Passed by Hon’ble High Court of  Bombay WPC (L)No.36895/18 Order Date 03/01/2019 Annexed herewith as AnnexureP- 11.
7.
RELIEFS SOUGHT
In view of the above facts and grounds the petitioner respectfully prays that the Honorable Court may be pleased to;
. Issue a writ of mandamus directing the respondents to take necessary steps to ensure the termination of the petitioner’s daughter pregnancy at the earliest;

i. Issue guidelines to the respondents for dealing with rape cases leading to unwanted pregnancies and other complications;

ii. Issue a writ of mandamus directing the respondents to grant compensation to the petitioner;

iii. Pass any other order the Hon’ble Court may deem fit in the interest of justice.

For the kindness of the Hon’ble Court petitioner shall ever as in duty bound, be grateful.
8.
INTERIM ORDER/ WRIT IS PRAYED FOR:
That the Looking to the other facts and circumstances of the case this Hon’ble Court may with utmost urgency kindly direct the respondents to immediately admit the petitioner, medically examine her, conduct all necessary tests and conduct the medical termination of pregnancy Urgently because any further delay might ultimately make it difficult/impossible.
9. 
DOCUMENTS RELIED ON BUT NOT IN POSSESSION OF THE PETITIONER:
The Documents relied upon have been marked as per index and no document has been relied upon which is not in the possession of the Petitioner.
10.
CAVEAT
That, no notice of lodging a caveat by the opposite party is received.
PLACE: Indore





             SUBMITTED BY
DATE:   20/06/2020                                               






         






     




             
Counsel for the Petitioner









Shanno Shagufta Khan









9827717075









Email: indore@hrln.org
                                                                         shannokhan.adv@gmail.com
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List OF Documents
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	PARTICULAR
	ANNEXURE
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	Victim Marklist
	p/P-1
	

	2
	FIR No. 352 registered at Pardesipura Police Station dated 18.06.2020
	P-2
	

	3
	Victim Father death certificate 
	P-3
	

	4
	Dt 19,06,2020 refused representation, Representation receipt via email  
	P-4and P-5
	

	5
	USG Report dt 19.6.2020
	P-6
	

	6
	Adhar card 
	P-7
	

	7
	Caste Certificate 
	P-8
	

	8
	Hon’ble High Court of Indore  Order Date  9th June 2020 of WP No. 7754/2020 
	P-9
	

	9
	Hon’ble High Court of Chattisgarh Order Date  25th April2016 of WP No. 976/2016
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  Shashikala Varma 
VERSUS
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Chronology Date and Event 
	Sr. No.
	Date
	Events

	1
	18.6.2020
	. FIR No. 352 registered at Pardesipura Police Station 

	2
	19.6.2020
	 Refused representation, Representation receipt via email  

	3
	20.6.2020
	Sent Represantation via email

	4
	19.6.2020
	USG Report 

	5
	9.6.2020
	Hon’ble High Court of Indore  Order Date  9th June 2020 of WP No. 7754/2020

	6
	25.04.2016
	Hon’ble High Court of Chattisgarh Order Date  25th April2016 of WP No. 976/2016


	7
	03.01.2020
	Hon’ble High Court of Bombay Order Date  3rd Jan 2019 of WP No. 36895/2018
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            Advocate For The Petitioner
 Registration No. MP200/2002

    Mobile No.9827717075,9407100777
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INDORE
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            Advocate For The Petitioner
 Registration No. MP200/2002

    Mobile No.9827717075,9407100777

e-mail shannokhan.adv@gmail.com

Advocate- Shanno Khan


