IN THE HIGH COURT OF MADHYAPRADESH

BENCH AT INDORE
W R I T  P E T I T I O N   No.                     / 2020
P e t i t i o n e r:
1.Khemchand @ Kheemchand S/O Dutiya
                                                    Age 48, Caste: Adivasi, Occupation: Farmer

                                                     Address: Kardawat Badi, Jhabua. 

                                                     2. Mansingh  S/O Dutiya
                                                    Age 36, Caste: Adivasi, Occupation: Farmer

                                                     Address: Kardawat Badi, Jhabua.                                                                        

                                                            VERSUS
Respondents:
                 1.State of M.P. Through the Principal 





Secretary, 
Forest Department
                    Vallabh Bhawan, Arera Hills,
                    Bhopal (M.P.)

                 2. Principal Secretary, Adivasi

                    Department of Development
                    Vallabh Bhawan, Arera Hills,
                    Bhopal (M.P.)

                3. Collector, Collectorate office,

                    Dist Jhabua, M.P
                 4.  Asst. Commisioner,
                     Adivasi Department of Development

                     Dist Jhabua, M.P
                 5. Divisional Forest Officer, 
                     Samanya Van Mandal, Jhabua, M.P
              6. Chief Executive Officer, Janpat, Panchayat,                        .                Patelabad, Dist Jhabua, M.P
             7. Sub Divisional Officer Revenue Officer,
                Patelabad, Dist Jhabua, M.P
              8. Sub Divisional Magistrate, Jhabua, M.P
              9. Superintendent of Police, Jhabua, M.P
WRIT PETITION

UNDER ARTICLE 226 OF THE CONSTITUTION OF INDIA

1. Particulars of the cause / order against which the petition is made:

        (1) Date of Order / Notification / Circular / Policy / Decision etc : Nil

       (2) Passed in (Case or File Number): Nil

(3)Passed by (Name and designation of the Court, Authority,                                                                                                 Tribunal      etc.): Nil                  
      (4)  Subject-matter in brief:

      The instant is a writ petition filed under Article 226 of the Constitution of India seeking issuance of writ of mandamus or any other appropriate writ, order or direction of this Hon'ble Court. Petitioners are the permanent residents of Jhabua since 1997.  Petitioners are scheduled tribe persons and ‘other traditional forest dwellers’ as defined under the scheduled as defined under the Scheduled Tribes and Other Traditional forest dwellers (Recognition of Forest Rights) Act 2006. The residents of Bhil Community are Son of Soil and there forefathers were also living at their place since long time.
They have been doing agricultural work and living their livelihood. The petitioners have right to occupied land under ANUSUCHIT JANJATI TATHA VAN MEIN PARAMPARA SE REHNE WALE VANVASIYON KE (VAN ADHIKARO KI MAANYATA ADHINIYAM 2006) & 2008 AMENDED RULE, 2012

The petitioners have been illegally evicted(Phoolmaal Tiraha) without any prior notice and they are totally uprooted neither they are provided with alternative places nor any compensation.

Violation of the Forest Rights Act,2006 section 4(2(d, e, f))

Section 4(2) The forest rights recognised under this Act in critical wildlife habitats of National Parks and Sanctuaries may subsequently be modified or resettled, provided that no forest rights holders shall be resettled or have their rights in any manner affected for the purposes of creating inviolate areas for wildlife conservation except in case all the following conditions are satisfied, namely.
          Section 4(2(d) a resettlement or alternatives package has been prepared and communicated that provides a secure livelihood for the affected individuals and communities and fulfils the requirements of such affected individuals and communities given in the relevant laws and the policy of the Central Government; 

           Section 4(2)(e) the free informed consent of the Gram Sabhas in the areas concerned to the proposed resettlement and to the package has been obtained in writing; 

            Section 4(2)(f) no resettlement shall take place until facilities and land allocation at the resettlement location are complete as per the promised package; Provided that the critical wildlife habitats from which rights holders are thus relocated for purposes of wildlife conservation shall not be subsequently diverted by the State Government or the Central Government or any other entity for other uses
     Petitioner No.1&2 have land of 0.100 hectare & 0.120 hectare seperately for agriculture, farming & living separately. That in the Gram Panchayat also by consensus, petitioners have passed resolution regarding the lease(patta) of the said government land, in which the Gram Panchayat has also passed a stay motion (thairav prastav)  to provide the lease of the said land. That, the petitioners have been going on occupying the government land for many years. Apart from the said land, petitioners do not have any other land, Prastav , thairav of both the petitioners are annexed herewith ANNEXURE-P/1. 
Petitioners have given affidavit in support of the incident happened on 01-02-2020. Petitioner’s affidavit are herewith annexed as ANNEXURE-P/2
After passing resolution for the lease of said land, they did not get Adhikar Patra. On 01-02-2020 without any prior notice, 75 houses of adivasi families (including Petitioner No.1&2) were demolished and the things were destroyed by Respondent no.3, Respondent No.5, Respondent No.9 on the orders of Respondent No.8. Whereas according to the (Provisions to the Panchayat (Extension to the Scheduled Areas act)). After passing resolution by Gram Sabha, Only Gram Sabha has right to do this. Under section 4(5) of the Forest Rights Act, 2006 the respondents cannot evict the petitioners from forest lands under their occupation till the recognition and verification procedure is complete.
The reason that the respondents have failed to carry out their statutory duty as envisaged under the ANUSUCHIT JANJATI TATHA VAN MEIN PARAMPARA SE REHNE WALE VANVASIYON KE (VAN ADHIKARO KI MAANYATA ADHINIYAM 2006) & 2008 AMENDED RULE, 2012
2. IT IS DECLARED THAT NO PROCEEDING ON THE SAME SUBJECT MATTER HAS BEEN PREVIOUSLY INSTITUTED IN ANY COURT, AUTHORITY OR TRIBUNAL.
3.DETAILS OF REMEDY EXHAUSTED:

It is submitted that the Petitioners have no other remedy but to approach this Hon’ble High Court by way of Instant Writ Petition.
4.DELAY, IF ANY, IN FILING THE PETITION AND EXPLANATION THEREFORE
There is no delay in filing the instant writ petition.
5.FACTS IN BRIEF
5.1
That, Petitioners are scheduled tribe persons and ‘other traditional forest dwellers’ as defined under the scheduled as defined under the Scheduled Tribes and Other Traditional forest dwellers (Recognition of Forest Rights) Act 2006.
5.2
That the Petitioner No.1&2 have filed claims for recognition and vesting of Rights under the Forest Rights Act, 2006 over forest land of .0.100 hectare & 0.120 separately. The Petitioners claims were verified by the rules, duly constituted under the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Rules, 2007, hereinafter referred to as the Forest Rights Rules, 2007. The Forest Rights Committee and the Gram Sabha approved Petitioners claims in accordance with the Forest Rights Rules, 2007. Gram Panchayat (kardawad, badi vikas khand, Jhabua) has issued resolution on 17-05-18. Thairav and Prastav of petitioners are herewith   annexed as ANNEXURE-P/1. 
5.3 That, petitioners despite of issuing resolutions they have not been entitled to Adhikar Patra. For which On 31-07-18 the petitioners gave application to Respondent No.3 in public hearing. They have also given letter to Sarpanch for lease demand. Application, letter and his reply is annexed herewith as ANNEXURE- P/3 , 
5.4 That, Petitioners who are from Bhil Community and Old age people had given certificate that the Petitioners are residents of the said place since very long time and are legal occupants of land before December 2005.
(Bujurga Vyaktiyon dwara Sahmati Praman Patra) is herewith annexed as ANNEXURE-P/4.

5.5  That, Secretary(Gram Panchayat) also provided letter to the petitioners for their occupancy of this land. The letter provided by Secretary(Gram Panchayat) is annexed herewith as ANNEXURE-P/5. In which Gram Panchayat found them liable to get Adhikar Patra.
5.6    That, The Meeting of Gram Panchayat (karnawad, badi) Gram Vikas Samiti vishesh Gram Sabha baithak also held on 14-04-16. That also proves the occupancy of the petitioners in their lands and by consensus they decided to provide Adhikar patra to petitioners. The letter of 14-04-16 of Gram Sabha Meeting is annexed herewith as ANNEXURE-P/6.
5.7   That, After passing resolution for the lease of said land, they did not get Adhikar Patra. 

5.8  That, On 01-02-2020 without any prior notice, 75 houses of adivasi families (including petitioners) were illegally demolished and the belongings were destroyed by Respondent no.3, Respondent No.5, Respondent No.9 on the orders of Respondent No.8. Whereas according to the (Provisions to the Panchayat (Extension to the Scheduled Areas act)). The respondents did not even gave any prior notice for demolition to the petitioners. This includes the violation of Section 4(5) of Forest Rights Act.
5.9 That Petitioner no 1 ‘s house was estimated approximately Rs. 6,00,000/- 60x50 Sq.ft was demolished along with all the necessary household items and destroyed completely. The nine members of the family including (one girl of 18 yrs) are sleeping in the open yard with her mother without any provision and security of other alternatives. 
5.10 That Petitioner no 2 ‘s house was estimated approximately Rs. 15,00,000/- 90x50 Sq.ft (which has a shop in his house , which is the only source of income of these petitioners) was demolished along with all the necessary household items and destroyed completely. 
The five members including two young girls (7 and 6 years old) and a boy of 10 yrs of the family are sleeping in the open yard without any provision and security of other alternatives. Petitioners have given affidavit in support of this context.
5.11  That, After passing resolution by Gram Sabha, Only Gram Sabha has right to do this. Under section 4(5) of the Forest Rights Act, 2006 the respondents cannot illegally evict the petitioners from forest lands under their occupation till the recognition and verification procedure is complete. The children of the occupant petitioners were not able to give their school exams because of demolition..
5.12 That, On the Orders of Respondent No. 8 On 01-02-2020 the petitioners and others house were demolished without any prior notice even they did not get any chance to assemble their things. 

5.13 That, 05-02-2020 the petitioners and other 70 adivasi people have given representation to Respondent No. 1& Respondent No. 5. Representation is annexed herewith as ANNEXURE-P/7.

5.14 That, Petitioners Caste certificates annexed herewith ANNEXURE-P/8.


Petitioner Ration Card annexed herewith ANNEXURE-P/9.


Petitioners voter IDs annexed herewith ANNEXURE-P/10.


Petitioners BPL cards & Aadhar Card annexed herewith 
       ANNEXURE-P/11.


Petitioners Samagra annexed herewith ANNEXURE-P/12.


Petitioners income certificates annexed herewith ANNEXURE-P/13.


Petitioners electricity bills annexed herewith ANNEXURE-P/14.


Petitioners Demicile certificates annexed herewith ANNEXURE-P/15.


Petitioners photographs of the demolished houses annexed herewith 

      ANNEXURE-P/16.

6. GROUNDS URGED:

The petitioner herein respectfully presents the Writ Petition under Article 226 of the Constitution of India Inter alia, on the following grounds.
6.1 That, for the reason that the Respondents have failed to carry out their statutory duty as envisaged under the Forest Rights Act 2006 and the Forest Rights Rules, 2007.
6.2 That the petitioners have been illegally evicted without any prior notice and they are totally uprooted. Respondents violated the Forest Rights Act,2006 section 4(2(d, e, f)) and PESA Act.
Section 4(2) The forest rights recognized under this Act in critical wildlife habitats of National Parks and Sanctuaries may subsequently be modified or resettled, provided that no forest rights holders shall be resettled or have their rights in any manner affected for the purposes of creating inviolate areas for wildlife conservation except in case all the following conditions are satisfied, namely.
          Section 4(2(d)a resettlement or alternatives package has been prepared and communicated that provides a secure livelihood for the affected individuals and communities and fulfils the requirements of such affected individuals and communities given in the relevant laws and the policy of the Central Government; 

           Section 4(2)(e) the free informed consent of the Gram Sabhas in the areas concerned to the proposed resettlement and to the package has been obtained in writing; 

            Section 4(2)(f) no resettlement shall take place until facilities and land allocation at the resettlement location are complete as per the promised package; Provided that the critical wildlife habitats from which rights holders are thus relocated for purposes of wildlife conservation shall not be subsequently diverted by the State Government or the Central Government or any other entity for other uses
6.3 That the violation of Section 4 of (THE PROVISIONS OF THE PANCHAYATS (EXTENSION TO THE SCHEDULED AREAS) ACT, 1996) PESA ACT 1996 
4(d) every Gram Sabha shall be competent to safeguard and preserve the traditions and customs of the people, their cultural identity, community resources and the customary mode of dispute resolution;

4(i) the Gram Sabha or the Panchayats at the appropriate level shall be consulted before making the acquisition of land in the Scheduled Areas for development projects and before re-settling or rehabilitating persons affected by such projects in the Scheduled Areas; the actual planning and implementation of the projects in the Scheduled Areas shall be coordinated at the State level;

4(k) the recommendations of the Gram Sabha or the Panchayats at the appropriate level shall be made mandatory prior to grant of prospecting license or mining lease for minor minerals in the Scheduled Areas;

6.4 That, the Honorable Supreme Court in Samatha Vs. Arunachal Pradesh (1997) 8 SCC 191 held that  agriculture is only source of livelihood for the Schedule Tribes apart from collection and sale of minor forest produce to supplement their income. Land is their most important natural and valuable asset and imperishable endowment from which the tribal derive their sustenance, social status, economic and social equality, permanent place of abode, work and living. Consequently, tribes have great emotional attachment to their lands.
6.5 That , for the reason that the Honorable Supreme Court in WP No (c) 180/11 Orissa Mining Corporation Vs. Union of India has stated the following;

 

“PESA Act has been enacted, as already stated, to provide for the extension of the provisions of Part IX of the Constitution relating to Panchayats to the Scheduled Areas.  Section 4(d) of PESA Act has an obligation to safeguard and preserve the traditions and customs of the STs and other forest dwellers, their cultural identity, community resources etc., which they have to discharge following the guidelines issued by the Ministry of Tribal Affairs vide its letter dated 12.7.2012.”
6.6  For the reason that the respondents have acted arbitrarily and in violation of the Forest Rights Act 2006, Forest Conservation Act 1980.
7. RELIEFS SOUGHT :
In view of the above facts and grounds the petitioner respectfully prays that the Honorable Court may be pleased to;
7.1 Pass an order directing issues a writ of Mandamus directing the Respondents to issue Adhikar Patra (Patta) in favor of the Petitioners. 
7.2 Pass an order directing to the respondents, the petitioner should be resettled in the same place or some alternative package should be made available to them according to the Forest Act 2006 of Section 4 (2-d)

7.3 Pass an order directing the respondents that the compensation should be done for all the loss caused by them to the Petitioners.
7.4  An Independent Enquiry Committee should be constituted to look in the matters of illegal eviction of 75 families including Petitioners.
7.5 The Enquiry Committee also should asses the loss made by the Respondent to the Petitioner and compensate to the petitioners (& other adivasis) accordingly.
8. INTERIM ORDER/ WRIT IS PRAYED FOR:
That the Looking to the other facts and circumstances of the case this Hon’ble Court may kindly be pleased to direct the respondents to provide appropriate place to live.
 To issue an order to the respondent not to construct anything in the petitioners/ Adivasi’s land.
9. DOCUMENTS RELIED ON BUT NOT IN POSSESSION OF THE PETITIONER:
The Documents relied upon have been marked as per index and no document has been relied upon which is not in the possession of the Petitioner.
10.CAVEAT
That, no notice of lodging a caveat by the opposite party is received.

PLACE: Indore





             SUBMITTED BY

DATE:   13/03/2020                                               







          SHANNO SHAGUFTA KHAN
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